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Foreword 

One of the principal events in the Center's observation of the 
Bicentennial of the U.S. Constitution was a series of lectures 
delivered under the sponsorship of Secretary of the Army John 
0. Marsh, Jr. , at Fort McNair. There, a group of eminent scholars 
reviewed for a select audience of military and academic leaders 
the role of the Framers in the formation of the new Republic. 
Their conclusions, always pertinent, often intrigu ing, were set 
forth in papers that rank with the finest in American scholarship. 

As part of our intention to preserve what was best in our 
Army's celebration of the Bicentennial, we are publishing these 
lectures, along with two other papers on the Constitution, not 
only as a token of our commitment to the dissemination of this 
important scholarship to a wider military and public audience, 
but also as a further affirmation of the Army's enduring commit
ment to its primary responsibility, summarized in every soldier's 
oath, "to support the Constitution of the United States against all 
enemies, foreign and domestic; that I will bear true faith and 
allegiance to the same." 

Washington, D.C. 
8 February 1990 

v 

HAROLD W. NELSON 
Colonel, USA 
Chief of Military History 



Preface 

In September 1987 the United States commemorated the 
Bicentennial of the signing of the Constitution. The U.S. Army 
joined with the rest of the federal government and many cities 
and communities to celebrate the occasion with appropriate cere
mony. The Army in particular had much to remember, since 
twenty-two of the thirty-nine men who signed the Constitution 
were Army veterans, men who had served under arms during the 
Revolutionary War. These old soldiers were patriots in every 
sense of that word. They had fought in various units and ranks 
for the cause of Independence; they signed the new Constitution 
as representatives of twelve of the thirteen states; and they then 
spent years helping to forge the new government, many going on 
to careers of distinguished public service during the critical for
mative years of the nation. They left a legacy of responsible 
leadership that has endured as a preeminent model through two 
hundred years of national development and change. 

Under the guidance of Secretar y John 0. Marsh, Jr. , the 
Army dedicated 1987 to the Constitution and to the memory of 
these Soldier-Statesmen of the Constitution. The goal was to 
remind every soldier of the lasting contribution made by these 
veterans of an earlier era to the cause of freedom and the estab
lishment of an effective and equitable government by and for the 
people. In particular, the Secretary wanted to make clear to the 
men and women of today's Army that these Framers of the Con
stitution established for all time the precedent that the military, 
subordinated to Congress, would remain the servant of the Re
public. As he reminded his audiences, this concept is the under
pinning of the American military tradition-a tradition that is 
reaffirmed in a special way when, at the beginning of military 
service, each new soldier repeats the familiar words: 

I do solemnl y swear (or affirm) that I will support the 
Constitu tion of the Un ited States against a ll e nemies, 
foreign and domestic; that I will bear true faith and 
allegiance to the same. 
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The Army's efforts in support of the Bicentennial of the 
Constitution took many different forms. But one program, the 
Bicentennial Lecture Series initiated by Secretary Marsh, per
haps made the most lasting contribution to original scholarly 
research and writing on the Constitution. With the advice of the 
Chief of Military History, Mr. Marsh invited six distinguished 
historians to lecture on the Constitution and on the men who 
devised it before an audience of senior Army leaders and scholars 
from the Washington, D.C., area in the hall of the venerable 
National Defense University building at Fort Leslie]. McNair. He 
also commissioned two related papers to complement these lec
tures. With a general focus, to provide a broad context, these 
lectures and papers ranged across the whole spectrum of current 
research on the Constitution and its origins. In one sense, from 
the perspective of the Army and the Constitution, the two the
matic "bookends" are Professor Higginbotham's masterfu l anal
ysis of the commander of the Continental Army's contribution to 
constitutional thought and a paper by then Chief of Military 
History William H. Stofft that revisits the constitutional basis of 
civilian control over military power. Other subjects were as varied 
as the role of James Madison at the Constitutional Convention, 
Charles Beard's economic interpretation of the creation of the 
Constitution, the origins of American constitutional thought, and 
the Constitution and the militia . 

I n partial fulfi llment of its mission to "ensure the complete 
and appropriate use of military historical experience relevant to 
professional issues of today and tomorrow," the U.S. Army Center 
of Military History is now publishing these lectures and papers in 
this volume. In doing so, the Center hopes that these studies will 
help soldiers better appreciate and understand the living docu
ment to which they have pledged their solemn oath. The Center 
is also making the volume available, through the Government 
Printing Office, to scholars and others interested in the Constitu
tion and in is impact on military affairs. 

As a last note, all but one of these pieces were prepared by 
their authors in discursive manuscript form. The one exception is 
Professor A. E. Dick Howard's "The Constitution: Today and 
Tomorrow," which is an edited transcription of his lecture. His 
remarks clearly have a different cadence from the preceding 
papers; in many respects they bring the collection together, inso
far as he refers to so many of the key issues in our constitutional 
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heritage. Consequently, his relatively informal lecture concludes 
the book, after the two supplemental papers. The volume was 
ably copy edited by Mrs. Rae T Panella. 

8 February 1990 J OHN W. ELSBERG 
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George Washington's Contributions to 
American Constitutionalism 

by 

Don Higginbotham 

The title of this essay may seem perplexing since we are not in 
the habit of associating military men with the establishment of 
enduring constitutional forms that provide for civilian govern
ments and basic human rights. Certainly, in our own century the 
trend has been in a very different direction. I discovered, in 
looking for statistical information on this subject, some sobering 
figures. At that time, thirty-two of the fifty-one nations that 
existed in 1917 had subsequently known military takeovers, and 
so had fifteen of the twenty-eight states born between the end of 
World War I and 1955. The trend toward rule by the sword, 
either open or veiled, seems to have accelerated during the last 
three decades . 

Americans of the Revolutionary generation were keenly 
aware of the dangers of militarism. Educated in the classical 
tradition, they knew that conquering armies of antiquity had 
turned upon their own governments and established despotic 
regimes. In Rome, the most frequently cited example, the mili
tary, lacking adequate civil control, had contributed to the demise 
of the republic. 

But Americans had more recent examples in the case of their 
own mother country. After Charles I inflamed Englishmen by 
billeting troops in private homes and committing other infringe
ments on ancient liberties, Parliament compelled the king in 
1628 to sign the Petition of Right, containing provisions against 
martial law and arbitrary quartering. Parliament itself was 
threatened by the "New Model" army during the English civil 
war, and under Cromwell the nation suffered from military rule. 
The restoration of the Stuart monarchy in 1660 soon saw new 
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complaints of military dangers as both Charles II and James II 
maintained substantial numbers of men under arms in peace
time. Consequently, the Restoration witnessed the birth of the 
classic English ideological opposition to militarism, which took the 
form not only of a suspicion of armies in general but especially of 
"standing armies": permanent establishments supplied by the 
public treasury in peace as well as war. 1 

If the Glorious Revolution of 1688 removed any martial threat 
from James II, and if Parliament guaranteed its jurisdiction in 
the military sphere by proclaiming in the Bill of Rights "That the 
raising or keeping of a standing army within the kingdom in time 
of peace, unless it be with the consent of parliament is against the 
law," should we then assume that the fear of armies in the Anglo
American world had become a dead issue? In fact, that was not 
the case for the English colonists (although the issue was largely 
dormant in Britain itself after the seventeenth century). The 
imperial wars with France of the following century brought ex
tensive colonial contact with British armies, and much of that 
interaction was acrimonious, involving disputes over such matters 
as quartering, supplies, and enlistments. New civil-military con
troversies erupted in the years just before the American Revolu
tion when redcoats were sent to Boston in 1768 and again in 1774 
to enforce unpopular British measures.2 

From all the above, we might conclude that a commanding 
general in the American Revolution would be viewed so sus
piciously that he could hardly contribute substantially to the mak
ing of a great political charter. But it can be demonstrated that 
Washington contributed in two significant ways: first, by his be
havior as Commander in Chief of the Continental Army; and, 
second, by his efforts both during and after the war in behalf of a 
firm American Union. 

We can scarcely address these two achievements without ini
tially noting experiences in his pre-Revolutionary background 
that enabled him later to transcend the traditional suspicion of 
military men and to speak with authority on broad questions of a 
political and constitutional nature. Those experiences were also 
crucial to his overcoming rather serious youthful frailties, which 
had clearly manifested themselves during his command of the 
Virginia forces during the French and Indian War. 

Though displaying far greater ability as a provincial soldier 
than has usually been recognized, Washington had a tendency to 
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blame others for obstacles not easi ly overcome in a frontier strug
gle marked by shortages of men and equipment, home-front 
apathy, and cumbersome governmental machinery. When Wash
ington did not obtain satisfaction from Virginia's Governor Ro
bert Dinwiddie, he circumvented his direct civilian superior by 
dashing off letters critical of the chief executive to other colonial 
leaders; and at times his behind-the-back barbs fell on legislators 
as well- "Chimney Corner Pol iticians," he called them. Washing
ton would not be the last American military man to be provoked 
by the slowness and awkwardness of the democratic political proc
ess, even when those commanders acknowledged their commit
ment to civilian control. Nor would he be the last American 
commander to be encouraged to act in ways that bordered on 
defiance of constituted authority. For example, Richard Bland, a 
member of the House of Burgesses, assured Washington that 
"Generals and Commanders of Armies must be left to act as they 
find it most expedient for their Country's Interest" in times of 
crisis.3 

How did Washington widen his horizons so as to appreciate 
civilian views and to recognize the restraints that retard the effec
tiveness of political bodies? The answer, in a nutshell, is that 
Washington himself moved from the commander's tent to the 
legislator's hall, first to the Virginia House of Burgesses in 1758 
and then to the Revolutionary Continental Congress in 1774. 
During his decade and a half as a Virginia legislator, Washington 
learned that impulsive tendencies were counterproductive in a 
deliberative political fo rum; that the burgesses looked at domestic 
matters from a strikingly different angle of vision from that of a 
soldier. The same lessons held true in the Continental Congress, 
and perhaps even more so since the delegates at Philadelphia 
came from twelve, and eventually th irteen, colonies, men of di
verse interests and backgrounds who were often suspicious and 
jealous of one another. Thus, in Williamsburg and Philadelphia, 
Washington received invaluable lessons for his role as Com
mander in Chief of the American army in the War of Indepen
dence, just as he became more sensitive to the nature of the 
Anglo-American heritage of civil control of the military, a heri
tage that Britain herself seemed to threaten during the dark days 
of 1774- 1775. 

Now we are in a position to understand Washington's first 
contribu tion to American constitutionalism. H is behavior as 



6 PAPERS ON TI-lE CONSTITUTiON 

Commander in Chief demonstrated to his countrymen that 
armies and their commanding generals must not necessarily be 
feared and that it was possible to write into a national parchment 
provisions for permanent military forces that would remain un
der civilian control and that would be loyal to the ideals of the 
Republic. After he was unanimously elected "General and Com
mander in Chief of the army of the United Colonies" in June of 
1775, Washington made a brief acceptance speech. He promised 
to "exert every power I possess" in behalf of the American cause, 
although he modestly questioned whether he was equal to the 
high station accorded him.4 

Washington set out to take over his army, which, after Lex
ington, Concord, and Bunker Hill , was besieging the forces of 
British General Thomas Gage in Boston. Surely the Virginian 
realized that Massachusetts was probably the colony most sensi
tive to military intrusion, not only because of Gage's regiments 
but also because throughout the eighteenth-century imperial 
wars the Bay province had known the presence of redcoats. Be
sides, "for over half of the period between 1689 and 1775" Massa
chusetts had for military purposes "mustered and taxed its in
habitants to a degree unduplicated in any other British colony."" 

The new Commander in Chief issued addresses to the legisla
tive bodies of both New York and Massachusetts, assu ring them 
that he had only reluctantly given up "the Enjoyments of domes
tic Life" for a station he had not solicited. He sought only for 
himself a part in restoring "Peace, Liberty and Safety." Here and 
elsewhere he often went to great pains to point out that there 
should be no gul f between the soldier and the civi lian. "When we 
assumed the Soldier," he declared, "we did not lay aside the 
Citizen, & we shall most sincerely rejoice with you in that happy 
Hour when the establishment of American Liberty on the most 
firm & solid Foundations, shall enable us to return to our Private 
Stations in the bosom of a free, peaceful, & happy Country."G 

His task was to make his army as well trained and professional 
as possible, so as to go head to head against his red-coated oppo
nents, without making it seem like a European army. If he op
posed such British army practices as permitting generals to have 
their own personal regiments as sinecures and allowing officers to 
buy and sell their commissions, he nonetheless had to request 
tactfully that the Continental Congress go against the grain of its 
Whig proclivities and en list men in the service for more than a 
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single year, which had been the initial practice of the army, a 
request that the Philadelphia lawmakers agreed to, albeit 
reluctantly. 

When the British forces sailed away from Boston on March 
17, 1776, Washington had more than a moral victory to boost his 
spirits. He had also, during his initial nine-month command in 
New England, demonstrated that his army had Jived consistently 
with the principles of the Revolution. T his is not to say that the 
future would witness no fears that the general might wish to 
become an American Caesar or that his army might desire to 
institute military rule. But such alarms represented the views of 
the few and not the many-the views of the most doctrinaire of 
the revolution ists, of whom every revolution has its share. 

More typical of civilian attitudes toward Washington were 
those displayed by the Massachusetts Revolutionary government 
as Washington departed to do battle elsewhere against the legions 
of George III. The New Englanders stated that he had been 
"mild, yet strict" in his "government of the army," treating their 
sons and neighbors as citizen-soldiers rather than as European 
mercenaries . Even in the mdst of war and Revolution, he had 
adhered strictly "to the civil constitution of this colony." Washing
ton, in response, acknowledged his concern for the Massachusetts 
constitution, as well as for "every Provincial institution," which 
would "ever form a part of my conduct."7 

If he had built up a reservoir of trust and good will , he would 
need every bit of it in a war that was far from over, that dragged 
on for seven more agonizing years. And all the while, Washington 
was expected to respect the home front, to be the servant of 
Congress, and to be sensitive to the concerns of state and local 
officialdom. In retrospect, it may be that the most amazing thing 
about Washington's generalship was his ability to retain the re
spect of both the Army and the civilian population, since so often 
the two appeared to be in conflict because of the above
mentioned requirements imposed upon the Army's conduct and 
also because so often Congress and the civilian sector seemed to 
come up far short of meeting the Army's material needs.H 

Prominent generals bluntly voiced their unhappiness. "There 
is a terrible falling off in public virtue since the commencement 
of the present contest," groused General Nathanael Greene in 
1779. "The loss of Morals and the want of public spirit leaves" the 
Army "almost like a Rope of Sand." Congress, constituting the 
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central government (such as it was), bore the brunt of the officers' 
complaints . Charles Lee, the third-ranking general in the Army, 
castigated the federal legislators for "having no military men in 
their body" and therefore "continually confounding themselves 
and everybody else in military matters."9 

In such a tense atmosphere, punctuated by more battlefield 
defeats than victories and by stressful winter Army encampments 
at Valley Forge and Morristown, dire rumors seemed to threaten 
permanently civil-military relations. Three were perhaps most 
troubling. 

First, there was the widely circulated, albeit erroneous, report 
in the winter of 1777-1778 that Congress, upset by Washington's 
defeats at Brandywine and Germantown, was about to replace the 
Commander in Chief with Horatio Gates, the victor over Bur
goyne at Saratoga. Washington himself came to believe that a 
faction in and out of Congress sought his removal, an episode 
remembered as the Conway Cabal since General Thomas Con
way was known to be critical of Washington and friendly to Gates. 
Though Washington lashed out at his alleged detractors, he re
mained respectful of Congress, and he assured the president of 
that body that he would always do its bidding. It might have been 
tempting to have implied to the lawmakers that the Army would 
stand behind him no matter what; but he never made even a 
veiled threat, nor did he encourage his zealously supportive offi
cers to revile Congress for the reputed lack of faith in him on the 
part of some of its members. to 

Second, there were rumors that some Americans wished to 
make Washington a king and that, given the corruptibility of 
human nature, the Virginian might become susceptible to 
schemes to replace George III with George I. john Adams, who 
complained of the "stupid veneration" accorded Washington, 
thanked heaven that Gates, not the Commander in Chief, had 
bested Burgoyne. Benjamin Rush, the distinguished Phila
delphia physician, seems to have been the most fearful of all those 
Americans who recorded their sentiments on the subject. In 1777 
Rush expressed the belief that Washington was keeping alive a 
respect for monarchy and that, urged on by myriad idolaters, he 
would soon assume an American throne. 

Unquestionably, many of Washington's countrymen praised 
him in language reminiscent of kingship. We find countless refer
ences to "Washington the Great" in an age when European rulers 
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bore such designations as Frederick the Great and Catherine the 
Great. Baroness Frederika Riedesel, wife of john Burgoyne's 
Brunswicker general, complained of hav ing her sleep disturbed 
by Americans singing "God save great Washington: God damn 
the King." 11 But it shou ld also be remembered that he was 
equally praised for his republican virtue, sacrifice, and dedication 
in behalf of a Revolu tion that proclaimed its rejection of Old 
World political ideas and institutions. In truth, Washington re
ceived plaudits that smacked both of monarchy and republican
ism. He was the means by which multitudes of Americans "got 
monarchy out of their system without having to pay a fata l price 
for doing so, a rare instance of having one's cake and eating it 
too." 12 

Cu riously enough, it seems that expressions of alarm like 
Rush's were much more prevalent ea rly in the war than in the 
fina l years of the conflict. The explanation may be that Washing
ton's dedication to civil supremacy and constitutional government 
had already been conclusively demonstrated on the anvil of ad
versity, and thus by the 1780s we encounter few references to the 
apprehensions of Adams and Rush. 

Yet the only known direct attempt to encourage Washington 
to accept a crown occurred some months after Yorktown. It came 
to the Commander in Chief in the form of a seven-page essay 
from Colonel Lewis Nicola, an Irish-born Huguenot, who argued 
that the inefficiency of Congress and the shabby treatment of the 
Continental Army had "shown to all , but to military men in 
particular the weakness of republics ." In the colonel's opinion, 
America needed a Constitution that put considerable power in 
the hands of a single individual. Since "Republican bigots" would 
condemn his proposal, it might be well to employ "some title 
apparently more moderate" than that of king, although "strong 
arguments" could be advanced for that title and-so he clearly 
im plied- for bestowing it upon Washington. 

I t was "with a mixture of great surprise and astonishment" 
that Washington responded to Nicola, whose creed left the Com
mander in Chief with "painful sensations" that were truly un
matched "in the course of the War" He was "much at a loss to 
conceive what part of my conduct could have given encourage
melll to an address which ... seems big with mischiefs that can 
befa ll my Country ... you could not have found a person to 

whom your schemes are more disagreeable." While he did ac-
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knowledge that the Army had not always received its just des
serts, he would work to obtain them, but only in what he called "a 
constitutional way." That Washington wanted proof of his having 
replied with unequivocal disdain to Nicola is evidenced by his 
securing the signatures of his two aides-de-camp on his file draft 
of the letter. It was the only instance during the war of his taking 
such a precaution. 13 

The third of the most troubling civil-military rumors also 
involved Washington and the army, but it was that the army and 
Washington might part company because the officers considered 
him too loyal to Congress and therefore unable to secure the 
army's interests. This concern surfaced in 1782- 1783 as the war 
wound down and as the officers feared that they would be dis
missed before Congress dealt with their unpaid salaries and re
quests for postwar compensation. There were rumblings that the 
Army, supported by public creditors and a cluster of politicians, 
would refuse to disband until it received justice from Congress 
and that a military coup was not an impossibility. There were 
intriguers in the Army at the time-their activities known today 
as the Newburgh Conspiracy- but their efforts to unite the offi
cers in behalf of strong tactics failed. The response of General 
Henry Knox to these machinations might well have become 
something of a creed for the American army, as valid for our time 
as fo r his. "I consider the reputation of the American Army as 
one of the most immaculate things on earth," he declared; "we 
should even suffer wrongs and injuries to the utmost verge of 
toleration rather than su lly it in the least degree." 1 '~ 

Washington himself, however, played the key role in deflating 
the plotters, who had circulated two inflammatory papers-the 
so-called Newburgh Addresses-at his cantonment on the Hud
son. Appearing before the officers, he denounced the threats and 
pressure tactics, which, if successful, would have set a dangerous 
precedent for the intervention of the American military in the 
political and constitutional processes of the nation.ln the midst of 
his f irm but conciliatory remarks, in which he promised to do his 
utmost to see that Congress dealt fa irly with the Army, the Com
mander in Chief hesitated and then pulled out his new spectacles 
and put them on. Many did not realize that his sight had become 
impaired. As he fumbled in adjusting his glasses, he intoned 
apologetically, "Gentlemen, you will permit me to put on my 
spectacles, for I have not only grown gray but almost blind in the 
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service of my country." His efforts, including his sense of the 
dramatic at Newburgh, pushed both the Army and Congress 
toward a resolution of their differcnces. 15 

Washington was keenly aware that military tensions are inher
ent in free and open societies-for the precise reason that the 
military does not have a blank check in such societies; and he 
strove successfully to keep those tensions from getting out of 
control. He demonstrated that a professional army was not incom
patible with civil liberty and constitutional government. 

T hat was the symbolic meaning attached to Washington's 
appearance before Congress at the conclusion of the war to resign 
his commission as Commander in Chief, an event that was as 
emotional and dramatic as his Newburgh speech. Bowing to the 
lawmakers, "under whose orders I have so long acted," the gen
e ral announced that "1 have now the honor of offering my sincere 
Congratulations to Congress and of presenting myself before 
them to surrender into their hands the trust committed to me, 
and to claim the indulgence of retiring from the Service of my 
Country." "You have," responded President Thomas Mifflin, 
"conducted the great military contest with wisdom and fortitude 
invariably regarding the civil power and through all disasters and 
changes. 16 

* * * * 

Even so, Washington's first great contribution to American 
constitutionalism had been made in the course of hardships that 
sprang in part from constitutional government itself: specifically, 
the limited authority that the states had bestowed upon Congress, 
which, in fact, existed at the will of the states as an extralegal body 
before the ratification of the first national constitution, the Arti
cles of Confederation, in 1781. The Articles, however, only con
firmed the limited authority that Congress had exercised previ
ously. Indeed, throughout the war, observed the French 
commander at Yorktown, the Comte de Rochambeau, Washing
ton had suffered from what the foreigner called "an untenable 
military constitution."1' 

And how did Washington feel about this untenable constitu
tion? Actually, he was quite critical of it both during and after the 
struggle-to the point that he was the most vocal and persistent 
critic of the American constitutional form of government. We 
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would be terribly concerned if his counterpart today-the Chair
man of the Joint Chiefs of Staff-persistently advocated altering 
or replacing our present political fabric. We might recall the 
legendary man on horseback who has trampled upon constitu
tionalism throughout Latin American history. But Washington's 
criticisms brought him little if any censure, and the reasons are 
clear enough. He had sufficiently demonstrated his commitment 
to civil control for his countrymen to realize that he constituted no 
personal threat. He wished to see political change take place in a 
peaceful and legal manner. And he campaigned to increase the 
authority of his civil master, the Continental Congress, not to 

lessen its jurisdiction and influence. His efforts in behalf of a 
muscular central government began early in his tenure as Com
mander in Chief, for he realized that without it winning the war 
would be difficult if not impossible. He never wavered from that 
view, nor from his corollary opinion that the state governments 
were a major obstacle to Congress' management of the nation's 
affairs. 

If, throughout American history, the balance of power in 
federal-state relations has ebbed and flowed with the political 
mood of every generation, the Revolution was an era in which 
power tilted heavily in favor of the states. That fact made George 
Washington unhappy, and this very persistent, determined man 
sought to do something about it. Had Thomas Paine not pre
empted the phrase, we might entitle Washington's statements on 
government "common sense," because he rarely resorted to ab
su·act principles or historical analogies, although he was better 
read and more familiar with the intellectual climate of his age 
than has been recognized. He believed that both men and nations 
were governed by self-interest. (His "knowledge of human na
ture," he said, had been learned during the dark days of the 
French and Indian War.) Progess came when self-interest could 
be joined to a broader interest. "I do not mean to exclude a lto
gether the Idea of Patriotism," he declared, "I know it exists, and 
I know it has done much in the present Contest. But I will 
venture to assert, that a great and lasting War can never be 
supported on this principle alone. It must be aided by a prospect 
of Interest or some reward. For a time, it may, of itself push Men 
to Action; to bear much, to encounter difficulties; but it will not 
endure unassisted by Interest." 1 ti 

Unlike a Paine or a John Adams, Washington never encapsu-
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lated his political thought into a pamphlet or book but chose 
instead to publicize his views through his private correspondence, 
which in itself is one of the great literary treasures of the Revolu
tion. No other commanding general in our history has left such a 
sizable collection of now-published papers-they number in the 
thousands and fill twenty-five volumes. T hey show unequivocally 
that the Virginian was the first and foremost Nationalist of his 
generation. 

In fact, he thought about boosting congressional authority 
over America before the Congress itself acted meaningfully to do 
so. Congress in appointing Washington Commander in Chief had 
not informed him of what latitude he had in making decisions 
relating to strategy and policy, nor had it instructed him whether 
he should be subject to the orders of colony-state officials in the 
regions where his army served. During his formative nine-month 
period of command outside Boston, Washington deferred to Con
gress on significant and sometimes trivial questions, and in so 
doing he set a proper example for other generals in his army. 
When New England civilian leaders sought his services for a 
variety of activities, he politely but firmly indicated that he held 
his commission from Congress and was not responsible to any 
local or regional political body. Thus, he seems to have been as 
conscious of setting vital precedents in the opening rounds of the 
conflict as he was upon entering the presidency more than a 
decade later. t9 

To state leaders, Washington voiced his sentiments in favor of 
strong government at both the state and federal levels. "To form a 
new Government requires infinite care and unbounded atten
tion," he warned in 1776 as nearly everywhere provincial con
gresses were beginning to craft state charters from which would 
come what Washington trusted would be energetic political ma
chinery; "for if the foundation is badly laid ," he continued, "the 
superstructure must be bad. A matter of such moment cannot be 
the Work of a day." In Washington's judgment, however, their 
superstructures were not "firmly established." Governors had 
scant authority to respond decisively in emergencies, and public 
pressures intimidated legislatures from voting taxes, supplies, 
and manpower required to advance the military undertaking 
against Britain.20 

While Washington admitted the hazards of forging new politi
cal instruments in the midst of war and revolution, he nonethe-
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less repeatedly expressed disappointment that the threat to 
America's survival had not hardened the cement of union. After 
Congress in 1780 turned increasingly to the states for carrying a 
greater proportion of the military burden, those political 
entities-or so it appeared to Washington-were at their worst. 
"The contest among the different States now," he complained, "is 
not which shall do the most for the common cause, but which 
shall do the least." They were "so tardy in co llecting the[ir] 
Taxes," he fumed, "that the most trivial sum cannot be obtained 
for the most pressing purposes."2J 

As Washington saw it, the political system of the United States 
revealed two glaring weaknesses: "the inability of Congress and 
the tardiness of the States" in carrying out their responsibilities.22 
He was not optimistic that the fortunes of Congress would im
prove with the ratification of the Articles of Confederation in 
early 1781 because that document created only a loose union or 
confederacy. As had been true throughout the war, the states 
retained to themselves all powers over taxation and commerce. 
Although the Articles stipulated that Congress could make war 
and peace, it could hardly do so effectively unless the states 
complied with congressional requisitions for men, equipment, 
and money-and the Articles did not specify coercive authority 
for Congress if the states failed to respond to appeals for support. 

Only because Washington was usually tactful and diplomatic, 
and because he made every exertion to obey state laws wherever 
he took his army, can we explain why the Commander in Chief 
remained highly respected by state officials at the same time that 
he found so much fault with their governments' performances. 
"General Washington complains of us all ," sighed Joseph Reed, 
president of the Supreme Executive Council of Pennsylvania, in 
June 1781. "Engrossed with military affairs, he has not the time 
or opportunity to know the real state of the country, or the diffi
culties which environ men in civil life."23 Reed's perspective is 
understandable, but Washington, the former legislator himself, 
both at the provincial and congressional levels, and engaged in a 
voluminous correspondence with civilians and soldiers a like, was 
not uninformed about the problems of the states, even though he 
might have conveyed more sympathy for long-suffering execu
tives like Reed. 

By 1780 at least, a year before ratification of the Articles, 
Washington was the most persistent and outspoken advocate of 

.. . 
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constitutional reform in America, and he remained so until the 
Federal Convention of 1787. The approach of peace in 1783 d id 
not deflect him from continuing his appeals to shore up the hand 
of Congress. He was a man •..vho always took the long view of 
things; and he knew that the problem of political instability would 
remain to bedevil the American Confederacy in the postwar era. 
Accordingly, in June of 1783, with his retirement in sight, he 
penned his most eloquent and important state paper, a circular 
letter to the governors and citizens of the states, a document that 
may have been more sign ificant in its impact on contemporaries 
than his now-famous Farewell Address; it was printed and re
printed in the following years and was considered t imely reading 
in 1787 by advocates of the Federal Constitution. 

In this 4,000-word testimonial, Washington emphasized that 
"an indissoluble union" could be established only if, among other 
things, three objectives were realized: an adequate peacetime 
military force; "a sacred regard for public justice," which meant 
obligations owed to both soldiers and civilian creditors; and a 
recognition of common interests and a dispensing with "local 
prejudices." He concluded with a ringing challenge: how would 
the American people end the period "of their political proba
tion"? Now was the time "to establish or ruin their national Char
acter forever." Would they seize this "favorable moment to give 
such atone to our Federal Government, as will enable it to answer 
the ends of its institution," or would this prove to "be the ill-fated 
moment for relaxing the powers of the Union . . . . For, according 
to the system of Policy the States shall adopt .. . they will stand or 
fall ." The question "is yet to be decided, whether the Revolution 
must ultimately be considered as a blessing or a curse: a blessing 
or a curse, not to the present age alone, for with our fate will the 
destiny of unborn Millions be involved."24 

In the short run, however, Washington's appeal fell largely on 
deaf ears, and that is hardly surprising. A forward glance at the 
whole spectrum of American history (to say nothing of some 
reflection on the human condition) indicates that people rarely 
display reforming energies at the end of a long and costly war. 
Even members of Congress who had shared Washington's desire 
to bolster the Union retired from the national legislature and 
turned their attention to other matters for a time, as was true of 
Alexander Hamilton of New York and James Madison of Virginia .. 
In contrast, Washington's last words as retiring Commander in 
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Chief, offered as a tOast to his long-time lawmaker-employers, 
were, "Competent powers to Congress for general purposes."25 

As Washington predicted, without reform, conditions did de
teriorate: to the extent that by 1786 he was fearful of three 
possible scenarios for the country- anarchy, regional confeder
acies, or monarchy. Because of the nation's mili tary weakness and 
lack of international prestige, Britain continued to occupy forts 
on the frontie r in violation of the treaty of peace. Congress was 
unable to bargain with Spain in order for western fa rmers to ship 
their produce clown the Mississippi or to prevent the Barbary 
Pirates from molesting American shipping in the Mediterranean. 
The government could not threaten Britain with retaliatory tar
iffs in order to secure trading rights in the West Indies, a step 
that would have eased the postwar depression, which was felt with 
particular severity in western Massachusetts in the form of Shays' 
Rebellion. And all the while, the states quarreled among them
selves, faced the prospect of debtor outbursts like that of the 
Shaysites, and, in seemingly unending ways, snubbed their noses 
at Congress, which at times could not conduct business for want of 
a quorum.26 

While Washington had never developed his own blueprint for 
cu ring the ills of the Confederacy, the truth of the matter is that 
few if any Americans before 1786-except for Alexander Ham
ilton and an occasional pseudonymous essayist- had gone beyond 
amendments to the Articles designed to enable Congress a meas
ure of control over commerce and the authority to carry out its 
implied powers in the war-and-treaty-making areas. But as early 
as 1781 Washington hinted at something beyond such war
inspired alterations in the American political fabric when he 
called for "changing the present system and adopting another 
more consonant with the spirit of the nation, and more capable of 
activity and energy in public measures." By 1783 he had joined a 
handful of Nationalists, including Hamilton and Henry Knox, in 
thinking that neither Congress nor the states might be capable of 
initiating any successful political engineering and therefore, as 
he expressed it, "wish[ed] to see ... a Convention of the 
People."27 

Whether Washington was so fed up with localism and provin
cialism that he wished to abolish the states may be doubted , if for 
no other reason than the fact that he was ever the political realist. 
(He did say, however, "that there is more wickedness than igno-
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ranee in the conduct of the States.") But by 1786 his exasperation 
palpably knew no bounds. That was so even before the meeting of 
the Annapolis Convention in August of that year to discuss the 
states' common commercial problems and before the outbreak of 
Shays' Rebellion. I lis own sentiments with regard to the "federal 
Government" had long been "well known," he reminded Henry 
Lee in April; both "publicly and privately have they been commu
nicated without reserve." "We have probably had too good an 
opinion of human nature in forming our confederation," he ex
claimed to New Yorker john Jay, who served as Secretary of 
Foreign Affairs for the Confederation. He agreed with Jay that 
the Annapolis Convention would accomplish little, and that 
proved to be the case when only five of the thirteen states were 
represented at the Maryland city. Washington and Jay saw eye to 
eye on the need for a more general convention to look at all the 
problems of the Confederation.2R 

By this time Washington was convinced that not only should 
federal power be increased but that in specific areas the wings of 
"the thirteen sovereign independent disunited States" should be 
clipped. "Persuaded I am," he asserted, "that the primary cause 
of all our disorders lies in the different State governments, and in 
the tenacity of that power, which pervades the whole of their 
systems." As he indicated to Jay, "I do not conceive we can exist 
long as a nation without having lodged some where a power 
which will pervade the whole Union in as energetic a manner, as 
the authority of the State Governments extends over the several 
States."29 

Strong language indeed! Here was a man who was ready to go 
beyond a few amendments to the Articles of Confederation, and 
the same was true of Henry Knox, Hamilton, Jay, Madison, and 
certain other Nationalists in 1786 and 1787. The central govern
ment must be liberated from its dependence on the states. To 
Washington, dependence was a dirty word. He said as much in 
fighting for his economic freedom from low tobacco prices and 
British creditors in the 1760s. He was in the 1780s an indepen
dent man who had fought for an independent nation , but the 
successful outcome of the war had not brought political indepen
dence for the nation, only political independence for the states, 
which he once translated as the "monster" of state sovereignty. As 
the need for a truly sovereign United States-with all of its power 
derived from "the People" (in Jay's words)-becamc increasingly 



18 PAPERS ON THI:~ CONSTITUTIO 

evident to greater numbers of thoughtful Americans, Washing
ton exchanged letters with Knox, Jay, and Madison that reveal 
their mutual concerns and objectives, which included the calling 
of a national convention.30 

Once the Continental Congress, acting on the recommenda
tion of the Annapolis Convention, issued its call for what was to 
become the Federal Convention, Madison tried out ideas on 
Washington that would later become part of the influential Vir
ginia Plan. Some of those ideas were similar to the ones that Knox 
and Jay had tested on Washington in recent months. Washington 
was so impressed by their commonalities that he abstracted and 
assembled the pertinent parts of their letters for future reference 
(which he subsequently docketed "Sentiments of Mr. Jay- Genl. 
Knox and Mr. Madison on a form of Government previous to the 
General Convention held at Philadelphia in May 1787"). All pro
posed fundamental changes in the architecture of government 
rather than continuing to tinker with the specifics of 
congressional-state relations, which had been the objective of 
efforts to amend the Articles of Confederation earlier in the 
1780s- efforts which Washington had always felt dealt too nar
rowly with revenues for Congress and not sufficiently with giving 
energy and authority to the central government in a broader 
sense.31 

Washington's response was affirmative. He, of all people, 
hardly needed to be persuaded that the federal government 
needed not only added congressional power but separate execu
rive and judicial divisions as well. He had long admired the 
Massachusetts Constitution of 1780, the only state document up 
to that time that provided for three reasonably independent and 
vigorous branches of government. Like Knox, Jay, and Madison, 
he stood ready to scrap the Articles entirely in order to provide 
"radical cures" for the nation's political ills. 3 2 

But would the states bow to such bold political engineering, 
and should he accept the position of delegate to the Convention 
that had been extended by the Virginia legislature? On both 
questions, he blew hot and cold. Initially, he seemed convinced 
that the people were not yet ready for such strong medicine
they might need a few more Shays-style uprisings and other 
calamities. The people- the democracy, as he described them
must "feel" before they "see." He seemed unwilling to take part in 
a gathering that might accomplish nothing; and, as he reminded 
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his numerous epistolary friends, he had already informed the 
Society of the Cincinnati, an organization of which he was 
President-General, that he could not attend its triennial meeting, 
which was to take place in Philadelphia at the same time as the 
convention. But when his correspondents convinced him that his 
presence was indispensable, he agreed to their wishes. Besides, as 
he admitted to several, his failure to do so might be interpreted as 
a lack of concer;.n; and it might even be misconstrued to mean that 
he hoped fo r a failure in the City of Brotherly Love so that he 
might play a larger political role at a later time. Implicitly, he 
appears to have been saying that some would see him holding out 
for the prospect of an American crown!33 

If Washington's criticisms of the existing political system in 
America had finally paid off, helping build momentum for con
stitutional reform, his association with the Philadelphia gathering 
was more important than anything he said from that time on. His 
selection as a delegate by Virginia-the second state to pick its 
delegation-encouraged the other states to send their luminaries 
to the Pennsylvania capital. His unanimous election as President 
of the Convention only further attested to the significance of the 
occasion- by prearrangement he was to be nominated by the 81-
year-old Benjamin Franklin, the second most respected man in 
America3<~-but it also meant that his eminence and sense of 
fairmindedness would help keep the deliberations on course. 
And that was the case, as was his determination to achieve suc
cess. He set the delegates an example by attending every session 
and by always appearing on time, and he encouraged them to 
behave in the same manner, as, for instance, when he appealed to 
Hamilton, who had departed for New York, to return to the 
Convention. 35 

It is not easy to pinpoint Washington's specific contributions 
to the contents of the Constitution. His natural reserve and his 
role as presiding officer explain why he rarely expressed his own 
views on substantive matters. But he did reveal his support for a 
strong executive in various 'vays.36 Some scholars feel that so 
much power would not have been written into the presidency, 
which represented such a radical departure from the American 
political experience, had it not been a forgone conclusion that 
Washington would be the first occupant of that high station and 
would set judicious precedents in exercising its authority. Some 
months after the convention, Pierce Butler, a delegate from 
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South Carolina, said as much: he did not "believe" executive 
power "would have been so great had not many of the members 
cast their eyes LOwards General Washington as President; and 
shaped their Ideas of the Powers to be given to a President, by 
their opinions Virtue."<~7 If the Antifederalist J ames Monroe may 
have exaggerated Washington's great influence on the subse
quent ratification of the Constitution, he nonetheless was not 
wild ly off the mark in writ ing Jefferson that "assured[ly] his 
influence carried this government."38 

To Wash ington, the Consti tution was far from perfect- both 
he and Madison, for example, would have stripped even more 
au thority from the states and lodged it in the central government. 
As it was, however, they had taken certain internal matters away 
from the states that had hardly seemed possible a year or two 
earl ier. No longer could the states exercise sole control over their 
militias and retain full authority to put down insurrections within 
their own borders. Nor could the states print paper money and 
abmgate lawfu l contracts. Shays' Rebellion and other acts of law
lessness in 1786 had enabled Washington and the other national
ists to undertake those measures at the state level. And they may 
have been more rewarding to Washington than to most of the 
nationalists since he had long seen the need for both increasing 
the power of the centra l government and restricting that of the 
states. 

In any event, Washington was, on balance, immensely satis
fied with the outcome of seventeen weeks of labor at the Pennsyl
vania State House; and, given his seemingly failing attem pts over 
so long a time to convince his countrymen of the need to create a 
new superstructure, we can understand his saying that the result 
was "little short of a miracle."39 And maybe we can add that he 
himself was something of a miracle worker. The old saw that 
Patrick Henry talked for the Revolution, Washington fought for 
the Revolution, and j efferson thought for the Revolution wou ld 
seem inadequate so far as Washington is concerned. He talked a 
good deal for the Revolution, and he did some thinking as well. 
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Madison's Career Peak: 
The Federal Convention of 1787 

Robert A. Rutland 

Before the Bicentennial year is over most Americans ought to 
know what the Shays' Rebellion was, and they probably will have 
heard Thomas Jefferson's judgment that "a little rebellion now 
and then is a good thing, & as necessary in the political world as 
storms in the physical." Jefferson made that remark in a com
mentary on the Shays uprising that he sent to James Madison in 
January 1787. T he Federal Convention in Philadelphia was al
ready in the planning stage. Madison himself had been the prime 
mover behind the convention, and when he read Jefferson's radi
cal statement we wonder whether he was amused or horrified. 
We can suspect the former, for Madison knew Jefferson too well to 
take all of his o lder friend's remarks at their face value. Rebellions 
were not anathema to men of Madison's generation anyway. They 
had embarked on one in 1775. 

We need to be reminded of these facts because the Federal 
Convemion and the Constitution are going to be praised and 
extolled a thousand times in coming months, and much of this 
warranted acclaim will come from people who are now afraid of 
revolutions. Our Revolution, as the p1·ecursor of the French Revo
lution, set in motion a complete change in the relationship of men 
to their governments. Not until the events of 1917 did we become 
skittish about the word, and I fear we did so for the wrong 
reasons. If the Founding Fathers built as well as we believe they 
did, why should the powerful ideas of the American Revolution 
be eclipsed by those of the Russian? If we hold those truths of 
1776 as self-evident, then there is no 1·cason to think in 1987 that 
respect for life, and liberty, and the pursuit of happiness is not as 
vital a goal now as it was two centu ries ago. 
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Certainly James Madison thought that the intellectual warfare 
he was engaged in from 1776 onward had implications for all 
mankind. Sustained by that confidence in the goals of the Ameri
can Revolution, Madison moved with a steadfast purpose as he 
headed for Philadelphia in the spring of 1787. We arc now aware 
that Madison was the key figure in planning that meeting, and 
his powerful role on the Convention floor and in the ratification 
process is ample reason for giving him the title (which by the way 
he disclaimed) of "Father of the Constitution." 

How Madison earned that title is the point of my remarks. I 
hope that after my case has been made, your understanding of 
this man's integrity and singleness of purpose will be greatly 
enhanced. Surely few Americans have given more to their coun
try, and yet in the twilight of his lifetime Madison faced financial 
hardships and in common with Presidents Jefferson and Monroe 
he was almost at the end of his f inancial tether when death came. 
Whatever the nation's gratitude, it never showed up in his bank 
balance. 

Although it is too late to help Madison so that his last days 
might be spent without worry about the source of his next dollar, 
we can repay posthumously his rich gifts to this nation by recog
nizing that he belongs on a special roster reserved for the likes of 
Washington, Jefferson, Jackson, and Lincoln. 

One thing these men a ll shared was their belief that America 
was different, and as one of them said, America was mankind's 
"last, best hope." They also were chronic worriers-the lot of 
them. In Madison 's case, he was always worried about the future 
of the nation more than about his personal welfare. It was this 
perception of a national malaise and a fear about where it was 
leading that forced him to maneuver the Virginia legislature into 
calling for a national meeting in Annapolis in 1786 to consider 
ways and means of mending the feeble Articles of Confederation. 

Unfortunately, that poorly attended meeting brought forth no 
solution to the nation's f inancial problems. But out of the ashes of 
the Annapolis gathering (incidentally, the state of Maryland did 
not send a delegation) Madison and Alexander Hamilton thought 
they saw purpose in a second call. From his post in the Continen
tal Congress, Madison successfully argued that another attempt 
should be made, to coincide with the sched uled meeting in May 
of the Society of Cincinnati in Philadelphia. More than any other 
American, Madison was responsible for the call for the Federal 
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Convention of 1787. 
Perhaps Madison may have reasoned that if the country was 

going to fall apart, the best people ought to be present at the final 
tumble. But that is doubtful. He was not frightened by the re
ports from Massachusetts of armed, embittered farmers chasing 
sheriffs and judges away from tax sales, but he knew that General 
Washington was. Here was an opportunity, created by the fuss 
over the Shays uprising, which Madison knew how to exploit. 
Working behind the scenes, Madison obtained action in the Vir
ginia legislature promising a delegation would be sent to that 
Philadelphia meeting. The makeup of that delegation, Madison 
reasoned, would in large measure determine the success of the 
Convention. And upon the success of the Convention rested the 
answer to Washington's rhetorical question of 1783, when he 
asked if the Revolution had been a blessing or a curse? The 
answer would be a curse, if the expectations of 1776 were allowed 
to wither and die. The answer Washington wanted to hear, and 
which Madison devoted his life to achieving, was that a blessing 
had been given to mankind in the form of a government that 
bestowed liberty and self-government on the American people. 
Plainly, Washington was discouraged. In the fa ll of 1786, after he 
read accounts of the Massachusetts uprising, Washington told 
Henry Lee of his despondency. Lee had suggested that things 
would not be set straight until Washington intervened and used 
his influence. 

You talk, my good Sir, of employing influence to ap
pease the present tumults in Massachusetts. I know 
not where that influence is to be found; and if attain
able, that it would be a proper remedy for the disor
ders. Influence is no Government. Let us have one by 
which our lives, liberties and properties will be se
cured; or let us know the worst at once.1 

As a frequent visitor at Mount Vernon, Madison understood 
Washington's frustration; with the Convention scheduled for 
May, Madison took the measure of that frustration and appealed 
to Washington to serve on the Virginia delegation. Frankly, Mad
ison implied, some of the best men in the country would come if 
Washington agreed to attend. The bill passed in Richmond 
named WashingtOn as the first delegate on a distinguished list 
(Patrick Henry was named but declined), and his acceptance was 
essential. 
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Washington tried to avoid a commitment. He had worked to 
bring about changes in the hereditary nature of the Society of 
Cincinnati and thought his presence in Philadelphia, when the 
Convention was meeting, would be most awkward. Washington 
felt some embarrassment was likely, and so he threw the decision 
back to Madison. "Silence may be deceptions, or considered as 
disrespectful," he observed. "The implication of both, or either, I 
wish to avoid." Madison nudged Washington without pushing 
him. Leave the door open by not declining at once, Madison 
advised, "in case the gathering clouds should become so dark and 
menacing as to supersede every consideration, but that of our 
national existence or safety."2 

Faced with that kind of an assessment, Washington knew 
where his duty lay. Within weeks after he received that Christmas 
Eve letter from Madison, Washington began planning for his trip 
to Phi ladelphia. Once newspapers up and down the Atlantic 
seaboard printed the news that Washington would be in Phila
delphia, the other state legislatures hurriedly appointed delega
tions until a total of fifty-five men were under orders to be in 
Philadelphia in mid-May. 

And these men were the best the country could offer
Alexander Hamilton, john Dickinson, James Wilson, Roger Sher
man, Benjamin Franklin, John Rutledge, Charles Pinckney, El
bridge Gerry-all with service in the Continental Congress and 
many of them signers of the Declaration of Independence. Con
sidering the relative brevity of the final document, it is notewor
thy that thirty-nine of the fifty-five were lawyers. Lawyer, 
merchant, farmer, or chief, they were not going to miss the oppor
tunity to serve once again with the great man. Wash ington's 
name assured the caliber of the delegates, and his presence was 
made possible by Madison's powers of persuasion. 

Once it was clear that the Philadelphia Convention was a 
certainty, Madison bestirred himself among his books. He 
searched through histories of ancient and modern confederacies 
looking for evidence that could be applied to the American situa
tion. Why had some republics prospered and others failed? Did 
the size of a country relate to the efficiency of its political institu
tions? Madison's scan of history led him to a conclusion that 
struck at the prevailing theories of the French writer Montes
quieu. Every delegate was fam il iar with the French author's trea
tise, The SfJi?it of Laws, which praised the British constitution for 
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its mixture of legislative, judicial and executive powers. What 
jarred the Americans was Montesquieu's insistence that republi
can government could not work in a large geographic area. If 
Montesquieu was right, the American experiment was doomed 
from the start because of the country's enormous size. 

Not content with looking at the Old World for examples, 
Madison also dissected the various state governments and the 
confederation in America. The impotence of the Confederation, 
Madison concluded, was its inability to collect requisitions and 
prevent the states from encroaching on its authority. Moreover, 
the Confederation had no control over commerce between states 
or with foreign powers, and it lacked any means of forcing a 
recalcitrant state from a gross violation of the Articles of Confed
eration. States were supposed to meet their requisitions to the 
national Treasury, but if they failed to do so, there was no way to 
coerce the offender into a proper mode of action. From his own 
experience in both the Virginia legislature and the Continental 
Congress, Madison knew that nearly every state had a small band 
of powerful men who were jealous of any national authority. They 
wanted low taxes, or no taxes, and they repeatedly sought the 
easy way out of their local financial woes by passing tax relief 
measures or paper-money bills, and when it came time to pay bills 
due to the national Treasury they were full of excuses. Indeed, at 
the end of 1786, seven of the thirteen states had enacted some 
kind of tax relief or paper-money law which postponed the final 
reckoning for fiscal responsibility. Overhanging all this was the 
old war debt consisting of promises to pay lenders as much as f ifty 
million dollars spent to win the war against England. 

Thus Madison's main thrust was at the states, not the Articles 
of Confederation, and he made it plain in his analysis that the 
great problem in the United States was "the deficiencies and 
derelictions of the state governments."3 Armed ·with his scholarly 
outlines, Madison constructed a plan which addressed the diag
nosis of American pitfalls. No copy of this outline in his hand 
exists, but we know what was on his mind because he and the 
other Virginia delegates who arrived in Philadelphia early in May 
1787 began holding daily meetings while they awaited a quorum. 

Imagine a table in a Philadelphia hostelry where Washington, 
Madison, George Wythe, Edmund Randolph, John Blair, Dr. 
James McClurg, and George Mason were seated. They went right 
to work. In a letter to his son, George Mason explained what the 
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Virginia delegation was up to: 

The Virginia deputies (who are all here) meet & con
fer together two or three hours, every day; in order to 
form a proper Correspondence of Sentiments: and for 
Form's Sake, to see what new Deputies are arrived, & 
to grow into some acquaintance with each other .... 
The most prevalent idea . . . seems to be a total alter
ation of the present federal System and substituting a 
great National Council , or Parliament, consisting of 
two Branches of the Legislature ... and an Executive. 

The Congress, Mason said , would be "founded upon the Princi
ples of equal proportionate Representation, with full legislative 
Powers upon all the Objects of the Union." To curb the state 
governments, he added, the national Congress would have "the 
Power of a Negative upon all such Laws, as they shall judge 
contrary to the Interest of the federal Union."4 

In short, this was the Virginia plan that emerged by May 25, 
1787, and we readily perceive that it was structured to meet the 
alterations Madison's research proved vital if the Republic was to 
survive. 

Naturally, the Virginia delegates thought of proportional rep
resentation, for no state chafed more under the Articles of Con
federation than the Old Dominion. How ridiculous, they rea
soned, that Rhode Island with 40,000 citizens held the same 
voting powers as Virginia with ten times as many people. The 
problem was exacerbated by the conduct of Rhode Island in the 
postwar period, when state laws were enacted to force depreci
ated paper money on creditors; and to add salt to the wound, 
Rhode Island delegates voted against any proposal to create a 
national tax program through a duty on imports. The last straw 
was Rhode Island's refusal to appoint delegates to the Phila
delphia Convention. When Madison heard that, he threw up his 
hands in disgust. "Nothing can exceed the wickedness and folly 
which continue to reign there," he observed. "All sense of Charac
teras well as of Right is obliterated. Paper money is still their idol, 
though it is debased to 8 for 1."5 

With Rhode Island for their whipping boy, the Virgin ia dele
gates took Madison's ideas and drafted a report which Governor 
Edmund Randolph (the titular head of the group) carried into 
the Philadelphia Convention. On the first day of real business, 
May 29, Randolph rose to present their handiwork. Fifteen reso-
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lutions were offered, embodying the main outlines of a republic 
based on a two-house legislature, an executive, a national court 
system, and a specific injunction that the new Congress would 
have the power "to legislate in all cases to which the separate 
States are incompetent." T he new body could also veto "all laws 
passed by the several States, contravening in the opinion of the 
National Legislature[,] the articles of Union." 

Now the delegates had something to ponder, and in quick 
strokes they dropped any notion that they were going to try to 
revive the Articles of Confederation. By the end of their first 
week, the delegates had chosen Washington as their chairman, 
enjoined a ll members to secrecy of thei r proceedings (and 
thereby kept the newspapers from reporting their deliberations), 
and embarked on a venture to rewrite the national Constitution. 
This was heady stuff, and the delegates knew it. "The Eyes of the 
United States are lllrn'd upon this Assembly," George Mason 
noted,"& their Expectations raised to a very anxious degree. May 
God grant we may be able to gratify them, by establishing a wise 
& just government. ... T he revolt from Great Britain, & the 
formations of our new Governments at that time, were nothing 
compared to the great business now before us." 

After the first few days of general accord, it became clear that 
the small-state delegations were on the defensive. The Virginia 
plan provision for proportional representation in both of the new 
Houses of Congress was the sticking point. There was general 
agreement on the way to admit new states into the Union, and no 
real argument over a court system operating at the national level, 
but the New Jersey, Connecticut, Delaware, and Maryland dele
gates were remiss when the matter of counting noses came under 
discussion. Madison and J ames Wilson of Pennsylvania were often 
on their feet, challenging the notion that each state deserved an 
equal voice in one of the legislative chambers. Early on, the idea 
that one branch might be based on population but that the upper 
body would have to have equal voices for all states was broached; 
and each time the large state delegates rejected the point as 
leading back to th e o ld problems suffered under the 
confederation. 

Madison's other great effort was to make the new Congress an 
arbiter over state laws, and hold the power to negative any state 
statute deemed contrary to the national interest. After over a 
month of wrangling, Madison saw his point was becoming unpop-
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ular. Instead of making a concession, he stubbornly persisted in 
arguing that if this power was dropped the state demagogues 
would continue to harass the national government. At the outset, 
Madison said this power was "absolutely necessary to a perfect 
system .... A negative was the mildest expedient that could be 
devised for preventing these mischiefs."6 When a Delaware dele
gate insisted that this provision would simply allow the large 
states to "crush the small ones," Madison would not budge. "What 
would be the consequence to the small States of the dissolution of 
the Union wch. seemed likely to happen if no effectual substitute 
was made for the defective System existing?" Madison asked. 
Aware of the admiration so many delegates held for the British 
constitution, Madison made his argument stronger by claiming 
that the British empire was kept in "harmony & subordination" 
by the prerogative which allowed the crown to stifle "in the birth 
every Act of every part tending to discord or encroachment."7 

But Madison lost followers as the Convention veered in the direc
tion of compromise, and by late July his plea for a negative on 
state laws gained no following. 

We tend to forget that there was a time at the Federal Conven
tion when the arguments were conducted with shouts and 
threats. Meanwhile, some delegates decided to return to their 
home states, often for personal business but sometimes out of 
ange r. The New York delegation lost two of its three members 
when J ohn Lansing, Jr. , and Robert Yates decided that the Con
stitution being created was not what New York would e ither need 
or support. They packed up, leaving Alexander Hamilton as 
their lone representative. Before too long, HamillOn took a long 
leave of absence, but not before a long speech in which he praised 
the British constitution, admitted he was for more aristocratical 
principles than most Americans would support (such as senators 
appointed for life), and then caught a stage coach bound for 
Manhattan. 

Meanwhile, New Hampshire delegates were mired down at 
home in red tape and afraid they could not afford to travel to 
Philadelphia. Eventually, they found the funds but did not arrive 
until late in July. Rhode Island, of course, ignored the whole 
affair as though it were being conducted on another planet. 

Madison kept track of everything that was taking place, of 
course, for he had come to a far-reaching decision based on his 
earlier research. He determined that by using a kind of personal 
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shorthand he could make notes on the speeches delivered each 
day and keep a journal of the Convention that would have enor
mous value as a historical document. With his strong sense of 
history, Madison realized that he was a witness to something new 
and unique in world history: a set of men meeting and deliberat
ing in search of a method for governing a nation based on repub
lican principles. 

Madison also perceived that William Jackson, the man chosen 
to serve as secretary for the Convention, was not making records 
of debates but only of votes on resolutions. If he did not keep a 
fu ll record, this vital moment in history might be lost, and though 
it placed a great strain on Madison (he later said that the business 
"almost killed him"), he never missed a single day of debates and 
thus left a complete record that remains our best source of knowl
edge for the proceedings from May 27 to September 17. 

With considerable pain, we can assume, Madison recorded the 
debates which occurred in mid-July, when the great crisis on the 
matter of proportional representation threatened to wreck the 
Convention. Earlier, the New Jersey delegates proposed a coun
terresolution to amend the Virginia plan by creating an upper 
chamber of Congress where each state had an equal vote . Mad
ison and other large-state delegates attacked the scheme as de
structive of all their other gains, and reminded them that the 
Articles of Confederation had been mutilated during the draft
ing stage when similar tactics had been used in 1777. 

Now, Madison warned, the same critical juncture had been 
reached in their deliberations. If the small states were not pre
pared to accept a government based on proportional representa
tion, "they would probably accede to no Govt. which did not in 
great measure depend for its efficacy on their voluntary coopera
tion." In other words, a return to the chaos of the confederation 
years. Besides, Madison insisted, the small-state position was 
based on a false assumption. The real difference between the 
states was not mere size, but their geographic location: 

It seemed now to be pretty well understood that the 
real difference of interests lay, not between the large & 
small but between the N. & Southern States. T he 
institution of slavery & its consequences formed the 
line of discrimination . There were 5 States on the 
South, 8 on the Northern side of this line. Should a 
proportional representation take place it was true, the 
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North side would still outnumber the other: but not in 
the same degree, at this time; and every day would 
tend towards an equilibrium. 

Here was Madison calling a spade a spade. But his argument 
made no dent until the compromise f irst proposed by Connecti
cut was voted on, to base the lower house on population and the 
upper only on state representation, and although Virginia op
posed the concession it barely passed. From that moment on, 
there was no other issue likely to bring the proceedings to a halt. 

Madison was disappointed, but not crushed; and he had 
learned a valuable lesson that he carried through the rest of a 
long political career: in votes of great magnitude, some kind of 
accommodation must be reached or the alternative is complete 
failure. The ability to compromise became a fixture in American 
politics, despite Madison's misgivings at the time. Eventually, as a 
congressman and as President, he learned to accept half-victories. 

At the time, Madison was momentarily fainthearted and he 
was fearful that all their work to that moment had been for 
naught. He kept his pessimism in check, and a few days later he 
felt better. To Jefferson, his Virginia friend then serving as the 
American minister in Paris, Madison simply reported that he was 
under an injunction for secrecy so could not say anything about 
the Convention's work. "1 do not learn however that any discon
tent is expressed at the concealment," he told Jefferson, "and [I] 
have little doubt that the people will be as ready to receive as we 
shall be able to propose, a Government that wi ll secure their 
liberties & happiness."8 

Once the compromise on representation was reached, the 
delegates moved into higher gear and took on the tasks of defin
ing the roles of Congress, setting forth a means of electing a 
President, and reaching another settlement on the slavery issue. 
There was no serious effort to try and end slavery, and after the 
South Carolina delegates threatened to walk out, the issue smol
dered until a solution of sorts was arranged. Slaves would not be 
counted as citizens in assigning seats in Congress, except on a 
ratio of three for five (50,000 slaves would be considered as 
30,000 citizens in proportional representation). After 1808 no 
slaves might be imported. These were crucial decisions, but the 
delegates backed away from using the word "slave" and crusty old 
George Mason would not let things fall into place that easily. 
Allowing slave imports for another twenty years, Mason said , 
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would mean that Georgia and South Carolina (the only Southern 
states still allowing the importation of "persons of color") would 
monopolize the business. "Every master of slaves is born a petty 
tyrant," Mason said. "They bring the judgment of heaven on a 
Country. As nations cannot be rewarded or punished in the next 
world they must be in this."9 Since Mason was one of the largest 
slaveholders at the Convention, his remarks were taken with a 
grain of salt. Mason grumbled more about the prohibition on 
slave-trading legislation, called the traffic in slaves "the most 
disgraceful thing in America," but then had to watch as the 
compromise was approved with the help of Northern votes. 

Although the conducting of foreign affairs had been haphaz
ard under the Articles of Confederation, the Convention dele
gates were leery of strictures on diplomacy. Lucky enough to have 
a Franklin, John Adams, and Jefferson for service abroad, the 
whole matter of handling diplomacy by a committee, as had been 
the case during the confederation, was now handed to the newly 
created executive. After long debate over how the President 
should be chosen, once they decided to use the imaginative elec
toral college their tendency was to leave unsettled matters still 
vague. The President was to be Commander in Chief, and thus 
ensure the supremacy of the military by a civilian, but diplomatic 
treaties could be made by the President with "the advice and 
consent" of the Senate. The power to appoint ambassadors, su
preme court justices, and a whole host of other minor offices was 
vested in the President, but subject to Senate confirmation. 

The Virginia plan contained a provision for a revisionary 
council that would work with the President "to examine every act 
of the National Legislature before it shall operate, & every act of a 
particular Legislature before a Negative thereon shall be final." 
This scheme lost support as the debates lengthened, until Mad
ison was really its only defender. When even the right to negative 
unstable state laws was rejected, Madison believed he had failed 
on a fundamental issue. Sensing his disappointment, the dele
gates approved a clause which stated : "this Constitution ... shall 
be the supreme law of the several States;" and ultimately it de
clared that the Constitution was "the Supreme Law of the Land." 
Clinton Rossiter says the delegates did this as a "consolation 
prize" for Madison; and in one sense, this sweeping clause offered 
a throttle on the states.10 But the delegates went further with a 
long list of no-no's for the states. The states were prohibited from 
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coining money or making anything "but gold and si lver Coin a 
Tender in Payment of Debts" (so much for Rhode Islanders and 
their paper money). Nor could states tax imports or exports, keep 
troops in time of war, or make compacts with another ~tate with
out the consent of Congress. These provisions made it likely that 
Rhode Island would keep her distance, once the Convention sent 
its handiwork forward, but that was the chance delegates were 
willing to take. And a few, especially those from New England, 
would have added: "good riddance." 

Insofar as Madison was concerned, he was not worried about 
the hasty manner in which the section on presidential selection 
and power was drafted, since he believed that Congress would be 
the dominant branch of the government. In his view, the branch 
of government closest to the people should be predominant, and 
he held this view as a basic tenet of republican doctrine. A second 
overriding factor was the well-known assumption that Washing
ton would be the first President. There seems to have been an 
implicit fee ling that Washington's performance in office would be 
precedent-setting, and so the delegates assumed that the integ
rity of the first President would become not only a model for 
future Presidents, but somehow would become an integral part of 
the executive branch. Even so, they had a cautionary view when 
reminded of historical precedents such as Charles I, and so they 
accepted a section (partly from Mason, with an assist from Mad
ison) defining treason and permitting the impeachment of the 
President or any other civil officer for treachery, bribery, "or 
other high Crimes and Misdemeanors."! I 

Madison was not alone in thinking that the President they had 
created was to be subordinate to the Congress. Almost fifty years 
after the Convention adjourned, the Frenchman Alexis de 
Tocqueville studied their work and concluded: 

The Americans could not eliminate that tendency 
which leads legislative assemblies to take over the gov
ernment .... The President of the United States pos
sesses almost royal prerogatives which he has no occa
sion to use ... [but] If the Union's existence were 
constantly menaced, and if its great interests were 
continually interwoven with those of other powerful 
nations, one would see the prestige of the executive 
growing, because of what was expected from it and of 
what it did.t2 
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All this lay in the future, however, and a Committee of Detail 
was appointed to begin applying some finishing touches to the 
Constitution; Madison was passed over. How much difference he 
might have made in filling in some of the cracks left from the 
floor debate is only conjectural. T he point is, his fellow delegates 
were a bit in awe of the man. They could not let him be every
where and do everything. 

Proof of this judgment was left by the Georgian William 
Pierce, whose notes included a summary of the abilities of his 
fellow delegates. Pierce's assessment of Madison is one of the 
fairest ever recorded: 

Mr. Madison is a character who has long been in pub
lic life; and what is very remarkable every Person 
seems to acknowledge his greatness. He blends to
gether the profound politician, with the Scholat·. In 
the management of every great question he evidently 
took the lead in the Convention, and tho' he cannot be 
called an Orator, he is a most agreeable, eloquem, and 
convincing Speaker. From a spirit of industry and ap
plication which he possesses in a most eminent de
gree, he always comes forward the best informed Man 
of any point in debate. The affairs of the United 
States, he perhaps, has the most correct knowledge of, 
of any Man in the Union. He has been twice a Mem
ber of Congress, and was always thought one of the 
ablest Members that ever sat in that CounciJ. 13 

Consider that Madison was thirty-six when these lines were writ
ten. No wonder Pierce ended his notes by saying of Madison: "He 
is easy and unreserved among his acquaintance, and has a most 
agreeable style of conversation." 

T he Committee of Detail was a businesslike body that got 
down to specifics by taking the general resolutions and making 
them into a list of explicit powers for Congress, and threw in a 
catchall phrase that the newly created legislators would also have 
the power to make "all laws" that were deemed "necessary and 
proper." Its other great contribution was to set down all the 
prohibitions on state governments, which skirted the struck-down 
negative Madison had failed to carry by forbidding states to coin 
money, issue bills of credit, make treaties, "keep troops or ships of 
war in time of peace," and in general pulled the fangs out of the 
Statehouse vipers that had enfeebled the old confederation. And, 
to prevent the kind of impasse that had been ruinous under the 
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Articles of Confederation's unanimity rule, the Constitution was 
to become operative if ratified by a certain number of states (the 
exact number was still a blank space on August 6), but the impli
cation was clear that the old unanimity rule was to be abandoned. 
Madison was, in a sense, the ghost at the committee table whose 
unseen presence was still felt and accommodated. 

During the debates after the committee reported and before 
September 10 Madison was back in the thick of things, trying to 
curb the growing restlessness. When the quixotic j ohn Francis 
Mercer of Maryland rose to denounce the emerging plan, Mad
ison recorded the fact but knew something of the gentleman's 
personality and was probably not too distressed as Mercer 
stomped out and headed for home. Madison was among the 
delegates who moved to strengthen the President's hand, by re
quiring a three-fourths rather than two-thirds majority in each 
Ilouse to override an executive veto. But the only m~or problem 
as the delegates moved toward a final draft was something Mad
ison could not have anticipated. When Randolph and Mason 
from his own delegation also revealed their misgivings and began 
to talk of the need for a second Convention or even a quickly 
drafted bill of rights, Madison lost his patience. Most of the 
delegates wanted to finish the business, not add to it, and Mason's 
pleas for a declaration of rights (which he assured them could be 
speedily whipped into shape) were rejected. With hindsight we 
know the rebuff of Mason's suggestion was to jeopardize all the 
good work of the preceding months. At the time, Madison and 
the majority thought Mason's surly demand was ill-timed and not 
worth a second thought. 

In the final days of the Convention, Madison had some second 
thoughts himself. Although many curbs on state powers were 
evident, Madison still feared the motives of state politicians. To 
circumvent these rasca ls, the delegates provided that the 
emerging Constitution would go to special ratifying conventions, 
not to sitting state legislatures for their approval or rejection. 
Strategically, this was a brilliant move, made for obvious reasons. 
Already they could guess what the New York legislature might 
do, for had not two of their three delegates raced home in a huff? 
Would Rhode Island be any more reasonable? Special conven
tions would give friends of the Constitution a chance to bypass the 
naysayers in the statehouses. Instead of thirteen state ratifica
tions, the delegates ultimately decided that three-fourths of the 
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states would be sufficient to start the wheels of the new govern
ment rolling: Nine would be the magic number inserted in the 
committee's blank space. In specially called elections, the friends 
of the new government could exert their political strength by 
proposing candidates known to favor a stronger central govern
ment and then electing them. To smooth the way, a brilliantly 
worded letter of transmittal, signed by Washington, was to pre
cede the Constitution. Clever Gouverneur Morris, who drafted 
the letter for the great man's signature, reasoned that readers 
would interpret it as conveying Washington's complete endorse
ment of the Constitution. And, generally speaking, that was the 
public's interpretation. The letter was worth its weight in gold, a 
million times over, to the Federalists. 

Even with Washington's testimonial and Franklin's last
minute maneuver which made it appear that the Constitution 
was signed by everybody present (the words "by the Unanimous 
consent of the States present" overlooked the fact that Gerry, 
Mason, and Randolph refused to sign it), there was cause for 
anxiety. In weeks ahead it became clear that the ratifying process 
would require far more management than Madison or any other 
supporter of the Constitution thought necessary in mid
September 1787. On the other hand, when the finished docu
ment came from the Committee on Style (Madison was on that 
committee) and was signed on September 17 by thirty-nine dele
gates, even Madison himself reviewed their proceedings with self
congratulation and was inclined to say that their accomplishment 
bordered on the miraculous. 

A clue to some of the difficulties soon came to the surface in 
New York. After the signing ceremonies, Madison hurried back 
to Manhattan to resume his place in the Continental Congress. 
There, opposition to the Constitution was evident when the ques
tion of relaying the finished document to the states for action was 
debated. From within his own state delegation, Madison found 
Richard Henry Lee anxious to block the process with crippling 
devices. Lee had been in touch with Mason, and was upset that no 
bill of rights had been appended to the document. He had more 
grave reservations , but Madison and nine other Convention dele
gates who were back in Congress defeated this threat, and on 
September 28 they formed a majority that sent the Constitution 
to the states for consideration by "a convention of delegates cho
sen in each state by the people thereof. " There was no relaxation 
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for Madison, but the man seemed to thrive on the business. 
In private, however, Madison was worried. Madison was en

couraged when he learned that some respected Virginians such 
as Edmund Pendleton were pleased with the Constitution, but in 
a long letter to Jefferson written on October 24 he vented his 
fears. The negative on state laws, he said, "was finally rejected by 
a bare majority" and "without such a check in the whole over the 
parts, our system involves the evil of imperia in imperio." Failure 
to have this power "seems to have been mortal to the ancient 
Confederacies, and to be the disease of the modern." Moreover, 
he thought a negative on states would have been useful in pro
tecting individuals against an encroachment of their rights (and 
thus would have made talk of a bill of rights ridiculous). Because 
his pet scheme of a negative had been dropped, a state domi
nated by a majority united by a common interest or passion could 
oppress a minority in spite of all pleas for justice. Without the 
check which the Federal Convention had denied, Madison said, 
what good would it do to remind local politicians that honesty and 
fairness were the best policy? "They often proceed on the con
verse of the maxim: that whatever is politic is honest." 14 

In time, jefferson assured Madison that his fears were proba
bly unfounded, and that his judgment in rejecting a bill of rights 
had actually been a more serious fa ilu re. Events rushed forward 
to keep Madison from fretting for long. 

The supporters of the Constitution had determined, in their 
informal meetings where tactics and strategy were discussed, that 
the faster the ratification process proceeded the better their 
chances would be. Once the Constitution was released, every 
newspaper in the country appears to have published it in toto 
(including the Washington testimonial letter), thus a llowing 
readers in every state to determine for themselves its value. But to 
their dismay, Mason's hurried commentaries scribbled on a com
mittee report had been rushed into print as a dissenting pamph
let. Labeled George Mason's Objections, the brief work began: 
"There is no Declaration of Rights." More Mason said, but his 
first sentence struck home. 15 T hrough the next ten months, try 
as they might, supporters of the Constitution (soon glorying in 
the name "Federalist") never were able to dispel the fears created 
by Mason's opening war cry. State politicians wary of the Consti
tution had other, and far more subtle, reasons to attack the new 
document; but they fou nd the no-bill-of-rights charge a public 
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rallying cry that threw Federalists on the defensive. 
At f irst, Madison was not mindful of the hue and cry over an 

omitted bill of rights. Washington sent Madison a copy of Mason's 
pamphlet, and in reply Madison ignored the one which had the 
most public impact to dwell on matters of less substance. T he 
quick chorus of dissent was the worrisome thing. "The news
papers here begin to teem with vehement & virulent calumnia
tions of the proposed Govt.," Madison wrote Washington. "As 
they are chiefly borrowed from the Pennsylvan ia papers, you see 
them of course. The reports however from diffe rent quarters 
continue to be rather flattering."t6 

Madison was never one to whistle in the dark. His confidence 
was reinforced by the speedy ratification in Delaware, the rush to 
ratify in New Jersey, and rumors that Georgia was hurrying into 
the ratification column. The only bad news was that Pennsylvania 
Federalists, upset by the parliamentary tactics of a willful minor
ity, had manhandled the recalcitrants in order to call a ratifying 
convention with unseemly dispatch. Philadelphia newspapers 
friendly to the opposition (now called "Antifederalists") cried 
"Foul." But the fact was that before Christmas day 1787 four 
states had ratified the Constitution. The battle lines indicated, 
however, that the crucial conventions lay ahead in Massachusetts, 
Virginia, and New York. A Union without those three states 
would be no Union at all, and everybody who had served at the 
Philadelphia Convention knew it. 

As the instigator of the Federal Convention Madison pos
sessed a certain amount of deference in Philadelphia. Now he was 
a member of the Continental Congress that would be replaced if 
the Constitution was rati f ied, and that gave him a franking privi
lege in the postal system. Night and day, from late October 
onward , Madison read every newspaper he could find, wrote 
potential delegates and erstwhile members of Congress in search 
of support, and urged friends to send him every scrap of news 
about ratification politics. l n short, his desk was piled high with 
news both good and bad about the chances of gaining five more 
states by the summer of 1788. The wheels of government, mean
while, were suspended. Except for the post office, the national 
government was doing virtually nothing; and the American emis
saries abroad in London and Paris were keeping up appearances 
wh ile borrowing money for their expenses from Dutch banking 
houses. No wonder Madison was worried. 
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Besides his volunteer duties as manager of a message center 
for the Federalists' ratification campaign, Madison had taken on 
more work in the precincts of his Manhattan boarding house. At 
Hamilton's urging, Madison agreed to help supply a steady flow 
of pro-Constitution essays to well-disposed newspapers in New 
York. Governor George Clinton had already fired his first attack 
on the Constitution, and it was clear that upstate New York would 
favor Clinton's Antifederalist position. An appeal to public opin
ion seemed the Federalists' only option. On Manhattan the domi
nant merchants were at odds with the governor, disgusted with 
his local ism that harmed their commercial endeavors and pre
vented a profitable trade with international markets. These men 
had supported Hamilton earlier and were anxious to help him 
defy Clinton now. 

The result of Hamilton's plan, abetted by Madison chiefly 
and slightly by j ohn Jay, was the eighty-five essays published 
from October 1787 until May 1788 over the signature of "Pub
lius." Known to history as The Federalist, these brilliant explana
tions of the Constitution and its theoretical base became a text
book for friends of the new document. Madison found time to 
write twenty-nine of the essays, keeping at the work until the 
spring of 1788, when he became involved in the preconvention 
shuffling for his home state's ratification struggle. Hamilton 
wrote the bulk of the papers, but Madison was an indispensable 
partner in the enterprise and particularly so when John Jay's 
illness in November 1787 forced him to the sidelines. Madison's 
first contribution, Federalist No. 10, would become the center
piece of the whole series, and this essay is still used in classrooms 
and political discussions around the world. 

The fame of Federalist No. 10 is owing to its bald statement of 
the facts: factions destroyed past republics but under the pro
posed Constitution the evils of factions will be mitigated by con
trolling them and channeling their energies into ends useful to 
society. At the Philadelphia Convention Madison had said the 
same thing, that the distribution of property was the main source 
of factions. Now he set his theory forth in black and white: 

Those who hold, and those who are without property, 
have ever formed distinct interests in society. Those 
who are creditors, and those who are debtors, fall un
der a like discrimination. A landed inlerest, a manu
facturing interest, a mercantile interest, a monied in-
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terest, with many lesser interests, grow up of necessity 
in civilized nations and divide them into different. 
classes, actuated by different sentiments and views. 
The regulation of these various and interfering inter
ests forms the principal task of modern legislation , 
and involves the spirit of party and faction in the 
necessary and ordinary operations of government. 

43 

So factions could be controlled, Madison hinted. T hen he took on 
the old idea of Montesquieu's that a republic could not survive in 
a large country. Here Madison was at his most brilliant. Place a 
diversity of factions in a large nation and they would be unable to 
coordinate their selfish interests-the size of the country would 
prevent their ready communication of special views and defeat 
their strategy of unfair advantages. 

Then, in Federalist No. 14, Madison became specific. "The 
actual dimensions of the Union," Madison said, stretched the 
United States along a mean distance of 973 miles north to south, 
and 868 miles cast to west. How could such an enormous country 
be under the thumb of a single cabal? This reinforced his claim, 
in the earlier essay, that elections in America would show that 
unworthy candidates could not practice their "vicious arts" over a 
large district. Instead, "the suffrages of the people being more 
free, will be more likely to center on men who possess the most 
attractive merit, and the most diffusive and established charac
ters." Thus Madison stood Montesquieu's claim in the corner, 
asserting that the diverse interests of the whole country would 
combine, like the stakes and ropes that hold up a huge tent, to 
provide the tension necessary for the success of the whole opera
tion. In the two hundred years since Madison wrote, no other 
American has come up with a more imaginative explanation for 
what makes the Constitution "tick." 

Besides writing for the New York newspapers (which meant 
the essays were widely borrowed a nd reprinted), Madison 
watched the goings-on in Boston. Early reports that the Anti
federalists would be in command numerically proved true. Pat
rick Henry had managed the Virginia legislature's bill for a rat
ifying convention , setting the date for June in the hopes of 
coordinating dissent with the New York gathering. Not to worry, 
Madison insisted. To bolster Federalists in Boston, Madison as
sured Rufus King that despite Henry the situation in Virginia 
looked good. "If nine States should precede it seems now to be 
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admitted on all hands that Virga. will accede," he wrote.17 "Every 
post confirms the opinion that the Constn. is regaining its lost 
ground. It is impossible to express how much depends on the 
result of the deliberations of you r Body." 

The Antifederalists in Boston were numerous but essentially 
leaderless, and after Samuel Adams made a pitiful spectacle the 
Convention swallowed a dose of"recommendatory amendments" 
that made a case for a bill of rights after the new government was 
in operation. This sugar-coated pill went down by a 187-168 vote. 
In a rejoicing mood, Madison wrote Washington that the "amend
ments are a blemish ... in the least Offensive form." Moreover, 
Madison told Washington, New Hampshire was holding its con
vention at that moment and the prospects were "that the issue 
there will add a seventh pillar." This report proved premature, for 
unexpected Antifederalist strength forced a postponement until 
June. 

Meanwhile, Rhode Island legislators acknowledged the Con
stitution by calling for a public vote instead of a ratifying conven
tion. Fearing the inevitable, Providence merchants boycotted the 
voting and the Antifederalist triumph was complete, as the Con
stitution was defeated in the only state where citizens voted di
rectly in their town meetings, 2,708 to 237. 18 

Warned by his neighbors that Henry was trying to wreck the 
ratification process in Virginia, Madison left his command post in 
New York and hustled back to Orange County as a candidate for 
the Richmond convention. Madison looked elsewhere for the 
ninth pillar, after better news came from South Carolina. "Rhode 
Island have in fact rejected the constitution," a friend in Congress 
wrote, "so that only eight states can have adopted the system 
before the Session of Virginia. We all much rejoiced to hear of 
your election, especially as your being present, we are told, was 
abso lutely necessary to counter-act some unwarrantable 
proceedings."19 

What Madison heard was that Henry, in league with George 
Mason, was trying to make a package of amendments, including a 
bill of rights, as a fJrim· condition for ratification. No ironclad 
provision to add these amendments, Henry insisted, meant no 
ratification. Election returns from the various counties indicated 
the friends and opponents of the Constitution were about evenly 
matched; some insiders thought the delegates sent from Ken
tucky would swing the balance and Madison sought to assure 
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them (as Kentuckians talked of statehood) the Constitution was in 
their best interests. 

A minor bombshell was dropped, after the Richmond conven
tion opened on June 2, with Governor Randolph's desertion of 
Henry and Mason. Flabbergasted, Mason called Randolph a trai
tor and hoped to regroup by insisting on a long and drawn out, 
clause-by-clause debate. Madison gleefully accepted the chal
lenge, thinking he would gain more time to work on the uncom
mitted delegates; and the Antifederalist's strategy backfired 
when Henry rambled all over the constitutional terrain in 
speeches that seemed great but proved to be unconvincing. John 
Marshall , who was there as a Federalist, recalled that Madison's 
clear logic was more than Henry's equal. Mason, once so confi
dent that New York Antifederalists would cooperate by agreeing 
on an identical set of conditional amendments, was ineffective in 
his rhetorical flights of if's and but's. From New York, Madison 
was informed by Hamilton that some kind of New York-Virginia 
scheme was the Antifederalists' strategy. "We have conjectured 
for some days that the policy is to spin out the [Richmond] Session 
in order to receive overtures from your Convention," Madison 
wrote Hamilton, "or if that cannot be[,] to weary the members 
into an adjournment without making any decision."20 

Day by day, Madison used his eloquence rather than his lungs 
to convince the Virginians of the crisis they faced. He had not 
come down the trail from Annapolis to Philadelphia and now to 
Richmond in order to fail. And he did not fail, as the final vote on 
June 25 revealed that eighty-nine Federalists had prevailed over 
seventy-nine Antifederal ists to pass an unconditional ratification. 
Unbeknownst was the New Hampshire ratification a few days 
earlier. Thus Virginia was the tenth state to ratify, and after some 
graceless backing and fi ll ing the New York convention voted to 
become the eleventh approving state. 

Madison's job was not finished, of course. His battle with 
Patrick Henry continued, forcing him to run against his good 
friend J ames Monroe for a seat in the newly created House of 
Representatives. T he campaign involved promises to the Baptists 
in his district who had heard rumors that Madison was not in 
favor of a bill of rights or specific provisions to guarantee religious 
freedom under the Constitution. To kill these rumors Madison 
wrote a Baptist minister in Culpeper County admitting that he 
had not seen the need for a bill of rights as a condition for 
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ratification. "Circumstances are now changed," Madison wrote. 

The Constitution is established on the ratifications of 
eleven States and a very great majority of the people of 
America; and amendments, if pursued with a proper 
moderation and in a proper mode, will be not only 
safe, but may serve the double purpose of satisfying 
the minds of well meaning opponents, and of provid
ing additional guards in favor of liberty. Under this 
change of circumstances, it is my sincere opinion that 
the Constitution ought to be revised. 

The rights which ought to be added, he said, included "all the 
essential rights, particularly the rights of Conscience in the fullest 
latitude, the freedom of the press, trials by jury, security against 
general warrants, &c. "2 1 T hat did the trick, for Madison went on 
to defeat Monroe handily. 

Once the new Congress was in operation, Madison qu ickly 
became a kind of floor leader in the House of Representatives. 
The main business was to pass legislation for tax revenues and the 
regulation of commerce, but Madison was not backward in re
minding his colleagues of the promised bill of rights. During the 
summer of 1789 he bullied the House into appointing a commit
tee to consider the sixteen suggested amendments he prepared 
after studying reports from all the ratifying conventions. Widely 
publicized, Madison's proposals forced the recalcitrant states of 
Nonh Carolina and Rhode Island to rethink their status outside 
the Union. Pared down, twelve proposed amendments went to 
the slates for ratification. Ten survived, to become the Bill of 
Rights. The impact of the delivered promise was tremendous, 
and soon a full Union of thirteen states was also a reality. 

Madison did not rest. He eventually broke with Hamilton over 
the direction of American political policy and formed an alliance 
with Jefferson that led to the creation of a new political party. But 
on December 15, 1791, when the Bill of Rights was formally 
ratified, Madison's credentials were already of the highest order. 
He had done more than any other American to build the new 
ship of state, he had gu ided her into a safe harbor, and he 
believed that her rigging and timbers were sound enough for the 
storms ahead. Madison was both the master builder and the pilot. 
The Union was saved, and the twin goals of the Revolution
liberty and self-government- were preserved for posterity. For 
the time, Madison stopped worrying. 



Notes 

I . .John C. Fitzpatrick, eel., The Writings if George Washington , 39 vols. (Washing
ton, 1931- 1944), 29:30. 
2. William T Hutchinson et al, eds., The Papers if james Madison, 17 vols to date 
(Chicago and Charlottesville, Va., 1962-), 9:216, 224. 
3. Ibid., 9:346. 
4. Robert A. Rutland, eel., The Papers if George Mason, 3 vols. (Chapel Hill, N.C., 
1970), 3:880. 
5. Hlllchinson, Madison Papt•rs, 9:362. 
6. Ibid., .1 0:41. 
7. Ibid., 10:103. 
8.lbid., 10:105. 
9. Rutland, Masou Papns, 3:966. 
10. Clinton Rossiter, 1787: Tlte Grand Convmtion (New York, 1966), 197. 
II. Max fan·and, cd., The Records qf the Federal Co11vention, 4 vols. (New Haven , 
Ct., 1911- 1937), 2:349. 
12. Alexis de Tocqucvillc, Democracy in America, ed. by .J.P. Mayer and Max 
Lerner (New York, 1966), 110, 114. 
13. Farrand, Records qf the Fedeml Convention, 3:94-95. 
14. Hutchinson, Madison PaJJers, 10:213. 
15. Rutland, Mason PaJm·s, 3:991. 
16. Hutchinson, Madison Papers, 10:197. 
17. Ibid., 10:409. 
18. Forrest McDonald, We the People: The Economic Origins qf thP Constillllion 
(Chicago, 1958), 322. 
19. llutch inson, Madison PaJJers, 11: II. 
20. Ibid., II: 144. 
21. Ibid., 11:404-05. 





Charles Beard Revisited: The 
Revolutionary Debt and the Federal 

Constitution 

by 

Richard Buel, Jr. 

I 

In 1913, Charles A. Beard published the most controversial 
book ever written in American history, An Economic Interpretation 
of the Constitution of the United States. In it, he argued that the 
"movement for the Constitution ... was originated and car ried 
through . .. by a small and active group of men immediately 
interested through their personal possessions in the outcome of 
their labors."1 Specifically, he was referring to the holders of the 
continent's Revolutionary debt. Congress had begun to consoli
date this debt in 1782, but had no authority to pay it except by the 
ineffectual means of requisitioning the states, with the result that 
it had quickly depreciated to a point where it was of interest 
principally to speculators. 

Beard argued that ownership of this form of personal prop
erty drove the Framers of the Constitution to seek a new govern
ment with sufficient powers to give it a value that it had not 
hitherto enjoyed. He stressed the anti populist mode of their pro
ceedings, noting that the majority of the people, who held real as 
opposed to personal property, had not been directly consulted by 
those who called the Philadelphia Convention, and that "probably 
not more than one-sixth of the adult males" qualified to vote had 
in fact voted to ratify the Constitution. T hus he concluded: "The 
Constitution was essentially an economic document based upon 
the concept that the fundamental private rights of property are 
anterior to government and morally beyond the reach of popular 
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majorities." "The Constitution was not created by 'the whole peo
ple' nor by 'the states', but by 'a consolidated group whose inter
ests knew no state boundaries and were truly national in their 
scope."' 

Beard's book met with a stormy reception. The Marion Ohio 
StaT, Warren G. Harding's paper, ran a headline that proclaimed: 
"SCAVENGERS, HYENA-LIKE, DESECRATE THE GRAVES 
OF THE DEAD PATRIOTS WE REVERE."2 William Howard 
Taft, though less extreme in his response, went out of his way to 
condemn the book in an address to more than a thousand lawyers 
and politicians in New York. 3 Though the book received some 
favorable notices as well,4 many Americans, still only fifty years 
removed from the rending conflicts of the Civil War, recoiled 
from the desanctifying of what they had come to regard as an 
almost holy symbol of national unity. 5 

By contrast, the academic reception of the book was more 
skeptical than passionate. Though the Economic Interpretation in
vited commentary from political scientists, economists, and soci
ologists as well as historians, Beard's assumption of cold economic 
rationalism on the part of the Framers made his whole argument 
appear regressive to those social scientists who were bent on 
repudiating the "myth of the Economic Man."6 And those who 
took the book on its own terms found other problems in it. Some 
obser ved that by Beard's own account the leading proponents of 
the new government in the Constitutional Convention held far 
fewer public securities than their opponents. 7 The distinguished 
constitutional scholar Edwin S. Corwin questioned the soundness 
of an argument that inferred what securities were held in 1787 
from records made in 1790 or later.s Still others noted that the 
preponderant influence of the agrarian interest in all the states 
made it unlikely that their legislatures would have authorized the 
ratifying conventions, or that these conventions would ever have 
acquiesced in the Constitution, had they understood the contro
versy in Beard's terms.9 

As so often happens with such an original and provocative 
book, it quickly faded from public sight. World War I engrossed 
popular attention, and though the thesis of the Economic Inter
pretation found its way into several influential texts during the 
1920s, the academic world as a whole pursued its own peculiar 
priorities, which did not include further debate of Beard's find
ings. Not until 1935 on the eve of the Sesquicentennial of the 
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Constitution was the book finally reissued with a new Introduc
tion. Once again, pressing matters intervened, but this time they 
paved the way for acceptance rather than rejection. The Great 
Depression of 1929 ruptured Americans' sense of continuity with 
their past and made them more receptive to Beard's conclu
sions.1o Something had gone so badly wrong with the structure of 
American life that the myth of a sacred foundation no longer 
seemed worth preserving. Moreover, at a time when nothing 
seemed to be working, Americans were more inclined to admire 
the skill with which the Framers had pursued their political 
objectives than to condemn the possibility that they were inter
ested parties. During the nineteen thirties, Beard's economic 
interpretation of the Constitution rapidly became the new ortho
doxy of the so-called Progressive School of historians, particularly 
in college-level texts. 1 1 

Like most historical orthodoxies, its day was short, a casualty 
of World War II and its aftermath. Beard himself played an 
important part in the change with a series of dramatized conver
sations, entitled The Republic, recorded in 1943. Against the back
ground of fascism and militarism, he was now prepared to attach 
more significance to the Framers' success in establishing constitu
tional government than to any personal interests they may have 
served in doing so. 12 In the immediate postwar period, several 
scholars followed Beard's revisionist lead by challenging various 
aspects of the notion that the Constitution had arrayed the inter
ests of the few against the democratic aspirations ofthe populace, 
thus striking at the very core of the Progressive School's inter
pretation.13 But it was not until the late fifties that Beard himself 
became the focus of attack. Then in quick succession Robert E. 
Brown's Clza1·Les Beanl and the Constitution and Forrest McDonald's 
We the People sought to refute Beard's Economic fntftlpretation, 
Brown through a point-by-point rebuttal of Beard's argument, 
McDonald through a systematic examination of the economic 
interests of both the Framers and their opponents in the constitu
tional and the ratifying conventions. 14 

Of the two books, McDonald's has been the most influential 
because of its success in turning Beard's own method against his 
argument. McDonald refused to leap to the conclusion that 
holders of federal securities were only interested in that form of 
property. He sought instead to ascertain what other kinds of 
property they held, which forms of property constituted the 
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larger portion of their total wealth, and how they expected to usc 
that property. If, for instance, one had made a contract to buy 
public lands for public securities at a depreciated rate, one would 
have no interest in having these securities appreciate in value. 15 

Only after determining what the delegates' principal interests 
really were did he ask if their behavior in the Convention could be 
explained by reference to them. And he found that, though a 
majority held public securities, their principal interests were too 
varied to make them into a coherent group; that the five largest 
security holders-in his phrase, an "all-star team"-refused to 
sign the Constitution; 16 and that there was no connection be
tween the way a delegate voted on specific provisions of the 
document and his personal economic interests. 17 McDonald 
found a similar lack of correlation between possession of public 
securities and advocacy of the Constitution in most of the ratify
ing conventions. 1s Therefore, he concluded, the facts did not 
warrant Beard's claim that the ownership of the public debt 
provided the dynamic force behind the drafting and ratification 
of the Constitution. 19 

Yet McDonald did not put an end to the fascination of Ameri
can historians with the Beard thesis. In the late 1980s, Richard 
Hofstadter, leading spokesman of the so-called Consensus School, 
published his study of The P1·ogressive Historians, more than a 
third of its text devoted to an examination of Beard's career. It is 
perhaps worth asking why Hofstadter chose to focus his discus
sion on Beard's An Economic Interpretation, which had stressed 
hO\v seriously Americans had been divided at the birth of the 
nation, where Hofstadter's own interest lay in identifying what is 
was that united Americans. The answer, I think, is that if 
Hofstadter could bring Beard within the mainstream traditions of 
American historiography, he would have succeeded in domes
ticating one of the most stridently critical voices in the nation 's 
past. In this attempt, Hofstadter pursued his classic strategy of 
identifying an ambiguity in his subject's thought.20 In Beard's 
case, this was the tug between the muckraking rebel, eager to 
expose the sordid reality that lay behind noble pretensions, and 
the honest admirer of the practical genius displayed by those who 
knew what they wanted and got it in spite of formidable obsta
cles.21 For Hofstadter, Beard was right to introduce a note of 
realism into our understanding ofthe Constitution by insisting on 
the connection that exists between ideas and interests. He be-
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lieved that this realism was necessary if we were to understand 
the emergence of the modern American state, which had its 
beginnings in the Revolution and the Constitution.22 Thus he 
saw Beard as an essential contributor to emergence of our present 
national consciousness. 

At the same time Hofstadter saw the limitations of Beard's 
approach. "[E]xcept for Beard's concern with the undeniably 
important Revolutionary debt," he wrote, "it is the persistent 
impact of the Revolutionary exfJerience that one misses most in his 
account of the Constitution .... In his concern with the conflict
ing material interests left in the wake of the Revolution, he loses 
touch with the moving force of Revolutionary commitment." 
Hofstadter saw Beard's focus on the debt as a red herring,23 but, 
in fact, neither Beard nor Hofstadter understood the debt, nor 
why people were interested in it at the time. The shortcomings of 
Beard's analysis proceeded from his rigid commitment to a nar
row conception of "interest" which he hoped would give his con
clusions a scientific rigor. If we reconstruct the reasons why even 
those who did not own the debt were interested in it, however, we 
shall see that Beard was, contrary to Hofstadter, looking straight 
at the clearest possible evidence of "the persistent impact of the 
Revolutionary experience," without realizing it. 

II 

Revolutionary ideology celebrated virtue, the willingness of 
individuals to sacrifice private interest to public good, and con
demned corruption, or actions dictated by selfish, mercenary 
motives.24 We might conclude, then, that the revolutionaries 
viewed the marketplace with suspicion. 25 Yet when we look at 
their actual behavior as they mobilized for the Revolutionary War, 
we are struck by their reliance on it. The first call for troops by 
the New England states offered good wages and met with an 
enthusiastic response. All subsequent attempts to raise men that I 
know of tried to offer an exchange of equivalents to the volun
teers. As the war dragged on, Congress and the states gradually 
lost the power to offer creditable monetary incentives. But they 
strove to offer somethit~g, whether it was exemption from suits 
for debt, or relief from taxes. In addition, local communities tried 
to put up a purse themselves in order to make good the state's 
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shortfall , at first voluntarily, and later under legislative compul
sion. The act of drafting men was never used except as a last, 
desperate alternative, and even then every subsequent means 
was employed to induce those who had been drafted to become 
volunteers. 26 

T he emphasis on volunteerism was not only congruent with 
ideas of republican virtue, but also made good military sense. 
Men pressed into service were less likely to show fight in battle, 
and more likely to desert. A man who enlisted in return for an 
offer of money, however, might still qualify as a volunteer in 
spirit. The marketplace also helped to establish a rough form of 
equality. T hough it was impossible to equalize the misadventures 
that men would experience in battle, society could recognize that 
those who fought risked more than those who stayed at home. At 
the same time, those who fed and supplied the Army also had a 
claim on society. The bi lls of credit offered to soldier, farmer, and 
merchant alike in exchange for their resources or for the service 
they performed represented an attempt to equalize the burdens 
they assumed in supporting the cause, a token of the debt owed 
by the Republic to a ll those who were helping to secure its 
existence. 

The marketplace and public credit, then, were recognized 
from the start as crucial to the success of the Revolution. That 
recognit ion, however, became a burden when , in the later years of 
the war, neither Congress nor the states could maintain the value 
of their bills of credit. Typically, the depreciation has been attrib
uted to the excessive supply of bills.27 In actuality, that was only 
part of the story. In relation to what was the supply of bills 
excessive? Both state and congressional bills held their value 
reasonably well through the first year of hostilities, and only 
began to depreciate after the defeats on Long Island and at New 
York raised doubts as to whether the Revolution would succeed. 
Thereafter, nothing could stop the depreciation, not even at
tempts to call in all the ou tstanding issues. Of course , these 
attempts were never wholly successful ; nevertheless one might 
have expected that the policy of strenuous taxation pursued by 
Congress and the states after 1778 to have at the very least 
stabilized the value of the money. 

T hat it did not had to do with certain structural problems in 
the American economy. Several anomalies in the long-term proc
ess of depreciation provide a clue to what these were. The one 
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brief rise in the value of Continental money took place between 
April and june 1778, just after news arrived of the Franco
American Alliance, while some of the sharpest declines in value 
coincided with the failure of joint operations in 1778 and 1779.28 

These facts suggest that the Alliance had come to be regarded by 
Americans as the key not only to military victory but t0 economic 
health as well. The two, of course, were linked. A long war threat
ened to bankrupt the nation by saddling it with a debt it would 
never be able to pay. On the other hand a quick victory, or short of 
that, the resumption of opportunities, hitherto severely restricted 
by British naval supremacy, to exchange domestic surpluses for 
foreign imports, was needed if the domestic production of sur
pluses was to remain at anything like their prewar level.29 The 
very process of this exchange created a firmer demand for the 
money than taxation was likely to,30 because, once taxation be
came truly burdensome, there was little that could be done to stop 
people defaulting on their obligations. In the absence of an effec
tively centralized state, individuals charged with enforcing tax 
laws in their own localities were vulnerable to hostile pressures, 
pressures that could take many unpleasant forms including vio
lence to persons.3 1 T he demand for money in trade, on the other 
hand, depended on the spontaneous operations of the mar
ketplace rather than on coercion. 

Unfortunately, the Franco-American Alliance, in its immedi
ate effect, served only to bankrupt Congress and lock the conti
nent into a war of attrition from which it could not escape on its 
own.32 After 1778 the Revolutionary enterprise became mired in 
apparently hopeless difficulties. Nevertheless, France eventually 
produced the long-awaited deliverance. In the spring of 1780, 
aware that the authority of Congress was extremely precarious, 
the French government dispatched an expeditionary force to 
America. It was too weak to accomplish anything militarily, but it 
had to be fed and paid, and both these requirements introduced 
into the American economy much-needed remittances in the 
form of bills of exchange on France. 33 This development, along 
with French operations in the Caribbean, permitted the renewal 
of American overseas commerce, which in tu rn revived the incen
tives to expand domestic production. Now that there was some
thing worthwhile to receive in exchange for one's goods, Ameri
cans once again began producing surpluses, which meant that 
they had the necessary provisions to support joint operations. 
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Then, in the following campaign, France gave them the added 
benefit of large direct subsidies, and, at the end of the summer, 
established naval superiority in the Chesapeake long enough to 
force the capitulation of Cornwallis. This blow broke the British 
will to fight on and paved the way for the negotiation of a peace. 
But victory was not a triumph for the Revolutionaries. Though 
there was much rejoicing at the news, the leadership knew that 
they had come within a hairsbreadth of d isaster. They knew, too, 
that the war had left them the legacy of a serious problem , and 
that a people both exhaused by the conflict and jubilant at the 
prospect of luxuriating in peace and prosperity would have little 
enthusiasm for dealing with it. 

III 

The problem was the public debt, the high price of Indepen
dence. This debt was owed both at home and abroad. The foreign 
debt amounted to more than $ 11 ,000,000, and wou ld have to be 
paid in specie or its equivale nt. Since the nation's principal for
eign creditor had agreed to forego interest payments until 
1787 ,:l• and Dutch bankers seemed willing to pick up interest 
charges on what remained, there was little urgency here. The 
domestic debt was a more pressing and complex proble m. 

Most of the foreign debt had been contracted by one govern
ment, namely Congress. The domestic debt had been contracted 
by fourteen different governments, and the largest debt by far 
had been contracted by a government which lacked the power to 
tax. He rein lay an additional source of confusion. In the absence 
of revenue-raising powers, the only way Congress could pay its 
debt was to parcel it out among the states. Congress had also 
contracted debts with and made advances to the various states. To 
the extent that any given state had exerted itse lf in furthering 
the common cause, as determined by Congress, it was entitled to a 
credit against the continent. This would have to be taken into 
consideration in any final seulemcnt of accounts between the 
states and Congress in which cred its would be balanced against 
debits. lt would also affect whether a state emerged as net debtor 
or net creditor.~H> 

l f the process of setting these matters straight sounds compli
cated in the abstract, it was infinitely more so in the excution. For 
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a start, how could one deal with the different values accorded to 
the money, goods, and services subscribed at different times 
throughout the war? The depreciation forced both the continent 
and the states to "liquidate" their respective debts; that is, to 
reduce them to common specie value according to depreciation 
tables compiled for the course of the war. From 1782 on, they 
tried most earnestly to do so, and a fairly accurate estimate of the 
liquidated federal debt was available by early 1783.:36 It included 
the moneys subscribed to the Continental loan office, the final 
settlement notes issued to the Army upon its disbanding, and the 
certificate debt deriving from the impressment of supplies, 
mostly in the Hudson Valley area. The most widely held form of 
debt, Continental bills of credit of the old and new emission, were 
conspicuously excluded from the liquidated federal debt, the 
latter because they had always been considered the responsibility 
of the states, the former because their rapid circulation while 
depreciating was thought to have acted as equitably as a tax 
might have in retiring them.37 

Liquidation was only a first, though necessary, step in attack
ing the problem of the debt. One also had to make provision for 
paying it. Payment, however, was not high in the priorities of a 
vast majority of the population in the immediate postwar period. 
Having been denied easy access to foreign imports throughout 
the war, Americans tended to go on a spending spree with the 
announcement of peace. Moreover, the temporary rise in the 
price of American produce in relation tO European imports that 
accompanied the peace impelled many to spend in advance of 
income and to expand private indebtedness.:\8 Those pressed by 
private debts did not relish the prospect of assuming the burden 
of public ones as well, and it is not surprising that many of the 
state legislatures proved hostile either to providing fully for their 
own state debts or to complying with Congress' requisitions. 

There were exceptions. In 1782 a Massachusetts public credi
tor in terest succeeded in funding a sign ificant part of that state's 
unusually large debt, in appreciating its market value to close to 
33 percent of its liquidated value, and in maintaining it at that 
level so that it could serve as a source of capital. 39 Massachusetts 
first showed how a public debt could be made to function as an 
asset as well as a liability, and thus help to provide for its own 
retirement by stimulating economic development, but only if the 
people had the virtue to ra ise sufficient revenue to pay interest 
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on the nominal sum in specie a nd thus ensure the ready nego
tiability of the certificates. 

rvlassachuseus succeeded in raising the necessary specie with 
a state impost and excise, two indirect taxes whose collection took 
place predominantly in areas that benefitted most from the par
tial funding of the debt and whose yields obligingly expanded in 
the immediate postwar boom. Later, New York succeeded in fully 
funding both its state debt a nd the Continental debt held by its 
citizens. It e1~joyed unique advantages in doing so. Though the 
state had sufkred grievously during the war from the enemy's 
occupation of its wealthiest areas, it had nonetheless managed to 
keep its debt down clue to the continuous presence of the Conti
nental Army in its midst, and in the immediate postwar period 
the yield from it s impost rose as its commerce expanded. By J 786 
its new, consolidated debt was selling above par.'10 Pennsylva nia 
followed a similar course to New York, exploiting the windfa ll 
from the ava lanche of imports that came cascading into the port 
of Phi ladelphia. 11 But other areas o f the nation which had large 
debts in relation to available resources and lacked a lucrative 
impost fared less well. 

Connecticut's experience illustrated some of the difficulties 
that might be encounte red. Lacking a vigorous impon trade and 
thus a conven ient way to fund the debt by raising revenues 
through indirect taxation, the state had the alternative of trying 
to do th is through direct taxation o r settling fo r making certifi
cates of the public's liquidated indebtedness receivable in satisfac
tio n of taxes. The state's pol itical system had eme rged from the 
war too shaken to pursue the former expedient, and the latter 
insured that that debt wou ld circu late at a fraction of liquidated 
value if it circu lated at a ll . 1 ~ In effect the state's revenue sho r tage 
deprived its people of a source of capital sorely needed to finance 
postwar reconstruction. Under the circumstances, it was under
standable a nd perhaps even desirable that the legislature reso
lutely refuse to do anything l"or the tederal creditors in its midsl. 
'W hile it could not deny that their claims were as compelling as 
those of the state creditors, it cou ld nonetheless put them off b)' 
poiming to the state's d iminished resources and by arguing that, 
since Connnecticut was undoubtedly well in advance oflhe other 
states in its contributions to the common cause, federal creditors 
sho uld wait until the fin al settleme nt of accounts between the 
states bdore they were paid:1:1 And Connecticut was by no means 
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the only state that found itself in straitened circumstances at the 
conclusion of the war. 

The Revolutionary debt. then, hung like a millstone around 
the necks of all bu t a few of the most favored states in the immedi
ate postwar period. And the disparity between the circumstances 
of the fortunate few and the less fortunate many compounded the 
problem by ensuring that federal requisitions wou ld not be com
plied with. Those who et~joyed a privileged position in the post 
war economy preferred to ass ume and service the outstanding 
obligations of their own citizens, both local and f(xleral. They 
hoped that they would eventually be compensated in a fina l 
settlemelll and that in the interim they would enjoy the advan
tage to be derived from the availability of that much more capital 
in their domestic economics. Those in a less privileged positio n 
had no cho ice but to favor domestic over federal credito rs or 
forfe it all the advantages that might be derived from funding at 
least some of the debt, as was the case with Massachusetts. And 
those with the least t·esources, like Connecticut, had to settle 
e ither for making some token satisfaction to domestic creditors 
th<H deprived them of most of the economic advantages from 
doing so, or to default enti rely on their obligations. T hey certain I)' 
did not think rigorous compliance with federa l requisitions 
should be a t the top of" their priorities. That meant that the 
federal government had nothing to pay interest with on the debt 
it was recognizing through the gradua l process of' liquidation 
except add itional bills of cred it unbackecl by any solid ,-esource. 
Though Congress gave them a specia l name, indents, and special 
status in its requisitions on the states in the hope of creating some 
demand for them in the marketplace, they went the wa y all 
unfunded paper instrumems had gone since the ea rl y years of 
the war, dramatizing the continued difficulty the nation experi
enced in establishing any semblance of public cred it.+' 

Nor, as time went on, was there much reason to expect that 
things migh t improve. For as the Revolutionary debt depreciated 
it increasinglr became a speculative asset. The o nl )' people who 
would buy it were those with sufficient capital both to absorb a 
pOLential loss and patienl enough to wait for a possible gain. 
Inevitably these people constituted a shrinking minority, as the 
difficult postwar economic adjustments progressively forced the 
vast majorit}' lO liquidate whatever assets they had in the effort to 
free themselves from bOLh personal and public indebtedness. 
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Fewer a nd fewer public cred itors were confronting more and 
more public debtors.45 In a popular political syste rn , such a devel
opment posed a lethal threat to public credit in general. What 
prevented the majority of public debtors from pointing to the fact 
that the Revolutionary debt was no longer held by those with 
whom it had initiall y been contracted , that this "sacred obliga
tion" had instead been bought up by the wealthy few at vastly 
reduced prices, and that, pay ing it off at par wou ld constitute an 
injustice perpetrated on the many exclusive ly fo r the benefit of 
the few? Such arguments began to su rface early in the Confeder
ation period and showed no signs of losing the ir cogency as time 
went on:H; 

IV 

By now many readers must be wondering why the nation's 
leaders did not conclude that the best course was a general repu
diation. If the public creditors were becoming such a small minor
ity a nd their equitable claims on the public seemed increasingly 
dubious, what would have been lost by sacrificing their interests 
lO those of the overwhelming majority? Forcing the minority to 
yield to the wishes of the majority was certa inly congruent with 
the nation's republicanism, and wou ld the Revolution not remain 
true to itself if such a route were pursued? Certainly voices were 
heard in this period that argued as much. But they remained the 
distinct minority, at least among that part of the population who 
engaged in fo rmal politica l debate in the public prints. The vast 
m~jority agreed on the need to preserve public credit, and i1 is 
worth asking why that should have been the case, given the 
enormous obs1acles that existed to doing so. 

There was, of course, a simple, instrumenta l explanation for 
their apparent agreement. No one had had a chance to forget the 
war experience yet, and no one could ignore the difficulties that 
the Republic had experienced as a consequence of the loss o r 
public cred it. At the same time it was clear that Brita in's capacity 
tO susta in hc1· public cred it had been the principal reason why she 
had been able to persevere in a struggle that aligned her against 
most of the m~jor maritime powers of Europe. If the United 
States had e 1~joyed the same advantage, she never would have 
heen forced 10 rely on france to the extent that she did. If the 
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United States wanted to be independent in anything more than 
name, it behooved her to establish and nurture what experience 
had demonstrated was the most eligible means of maintaining 
access to the marketplace in time of war and to make sure she 
retained the capacity to organize the nation's resources through 
consensual means that were uniquely congruent with her repub
licanism rather than through force.<17 

Though no one who had occupied a responsible position dur
ing the war could have emerged from the experience without 
having such instrumental concerns on their mind, I am not sure 
they were decisive in the so-called "critical period." After all, the 
nation was at peace, and though she was su~ject to repeated 
humiliations at the hands of European nations during these 
years, there seemed to be no disposition on the part of the m~jor 
powers to embroil the United States in a new war. So an immedi
ate repudiation of the remaining war debt would not necessarily 
have compromised the Republic's security in the distant future, 
particularly if care had been taken to reestablish some form of 
cred it in the interval so as to convince potential lenders that the 
Revolutionary repudiation would not be a precedent for the fu
ture. Had steps not already been taken in the direction of a 
partial repudiation by allowing more than $200,000,000 of the 
Conlinental currency to depreciate out of existence? Since perfect 
justice was impossible under the circumstances, why not admit as 
much and start from scratch? Indeed, from a purely instrumen
tal view th is plan looked like the preferred course, since it offered 
a better prospect of having some form of public credit established 
before it was next needed. 

But to have followed such a policy would have undercut the 
elaborate procedures that Congress and most of the states had 
been pursuing since 178lto liquidate and settle their accounts on 
equitable principles, both with their individual creditors and with 
each other. And this complex process, from which some defini
tion of public justice would emerge, involved the essence, rather 
than a dispensable excrescence, of republicanism. Credit for us is 
an impersonal concept. Though occasionally we borrow from 
people we know, most of the credit extended and accepted comes 
from institutions. If we fail to pay our debts, we arc not wronging 
our friends but simply defaulting on an impersonal, legal obliga
tion which is likely to have no perceptible effect on the agency 
that extended the loan . In the eighteenth century, most credit 
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was of an intensely personal kind, tendered by individuals to 
other individuals in face-to-face agreements. Moreover, in a 
currency-shy economy, this kind of personal credit was pervasive; 
it was, if you will, the cement of society where each pledged his 
faith to others. Those who did not have money to lend could 
nonetheless lend produce or services. If one looks at the individ
ual account books of people from all walks of life in this period, 
one is struck by how little space is occupied by cash exchanges in 
them and how extensive book debts were. In the same way, neigh
bors and friends customarily endorsed each other's notes to dis
tam third parties to give them a credit worthiness. Not infre
quently the financial failure of a friend or neighbor might involve 
a perfectly innocent individual in serious economic difficulties. 
But under normal circumstances, such endorsements were con
sidered to be one of the routine obligations of neighborliness. 
Credit for eighteenth-century Americans, then, meant more 
than access to someone else's money; it also referred to a network 
of trust that was one of the basic lineaments of society.4 8 

Since, at the time, people were less experienced with public 
credit than with private credit, their ideas about the latter ines
capably influenced their expectations about the former. If the 
public defaulted on its obligations to private individuals, it would 
destroy the basic trust which should exist between the Republic 
and the individual, particularly since the society at large could 
not plead the excuse that private bankrupts sometimes could, of 
being without sufficient resources. The Republic's assets were in 
principle the sum total of the people's wealth, and while the debt 
remained smaller than society's total assets, there was no excuse 
to plead bankruptcy and every reason to offer justice to the 
creditor.49 How else could a republic cohere except around a 
common interest? And what better focus existed for the loyalties 
of all than common justice, a principle that seemed to rise above 
individual biases and to offer a transcendent and secure founda
tion for common agreement. On the other hand, if the public 
repudiated its debt to individuals, it would justifiably alienate 
them from a government whose strength was thought to depend 
on the support of all, and in this case it would be alienating 
precisely those people who had the most resources with which to 
support the commonwealth. Such a policy seemed both immoral 
and imprudent.50 

So it is not surprising that calls for outright repudiation were 
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seldom heard, and, where they were, they usually met with 
blistering rebuttal.5 1 Much more prevalent in the immediate 
aftermath of the war were policies that involved covert repudia
tion. Popular majorities in the state legislatures increasingly re
sorted to such policies as stay laws and paper money issues. With 
the former they obstructed the capacity of private creditors to pay 
their share of the public debt and with the latter they sought to 
create a depreciating medium through which public obligations 
could be retired with relative ease. 

No wonder certain elements in the Revolutionary leadership 
were disturbed by these developments. Thomas Paine, attempt
ing to resist such tendencies, had pleaded that a republic embod
ied the sovereignty of justice rather than that of will.52 And 
Madison, in a famous document entitled "The Vices of the Politi
cal System ... ," complained bitterly of the irresponsible behav
ior that the legislatures, filled by debtor majorities, were increas
ingly displaying as the decade progressed. 53 When, in his famous 
Federalist No. 10, Madison referred to faction as a rnaj&rity or a 
minority combined to pursue interests "adverse to the rights of 
other citizens, or to the permanent and aggregate interests of the 
community," he had the threat a debtor majority posed to a 
creditor minority foremost in his mind.54 

Madison's solution, and one shared by many others, was to 
strengthen the central government. The solution had several 
things to recommend it. First a central government would to some 
extent screen out the less capable from active participation in 
national politics, much as the old imperial polity had placed a 
premium on an elite leadership.55 Secondly, a central govern
ment could lay a uniform impost in such a way as to ensure that it 
would raise the maximum revenue. So long as the states levied 
separate imposts, the yields were bound to be compromised, be
cause each state would compete with the others to attract trade. 56 

The impost, in turn, was regarded as the most important source 
of revenue, because one could raise precious hard coin needed to 
pay interest on the funded debt and to appreciate it into a capital 
asset without fear of sparking a tax rebellion. T he impost was 
paid by the merchant when he imported goods into the United 
States and was then passed along to consumers in the price of 
those goods. Not only was it a hidden tax, but no one paid it who 
didn't wish to buy the goods. In this particular case everyone who 
contributed to the revenue explicitly consented to do so in a way 
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that was not the case when legislatures laid direct taxes.57 But a 
strengthened federal government would have to have greater 
powers than those of laying an impost because the states were 
unlikely to part with this preferred form of revenue willingly or to 
let it yield anything unless the federal government agreed to 
assume responsibility for at least some of the state debts.ss In 
other words, it was unlikely an impost by itself, that Congress 
under the Articles of Confederation had been vainly seeking 
since 1781, would solve the problem. What was necessary was an 
entirely new national government. 

Such a radical departure from the way in which the Revolu
tionary enterprise had hitherto been conducted could not but 
encounter resistance. Quite apart from the debtor majorities that 
were emerging in the state legislatures, many had vested interests 
in a system that favored local power over central power. For 
instance, the small states, who received equal representation with 
the large states under the Articles of Confederation, knew per
fectly well that the large states would not agree to a stronger, 
central government unless they were given proportional repre
sentation in it. T hus, agreeing to a major constitutional revision 
threatened to reduce the smaller states' influence in the nation's 
counscls.5 9 Nor were the larger states entirely free of similar 
fears. The second la rgest state in the confederation, Massa
chusetts, illustrates their dilemma. 

Virginia and Massachusetts had acted as uneasy partners 
th roughout the Revolu tion, each vying with the other for leader
ship. Though considerably smaller than her Southern rival, Mas
sachusetts had managed to maintain her influence through the 
development of innovative public policies that commanded re
spect by the manner in which they addressed outstanding prob
lems. Her success in partiall y funding her large domestic debt 
during 1782 was a recent case in point. But since she was only a 
little more than a half as la rge as Virginia, she too had as much 
reason to fear the loss of influence to an arrogant Southern 
aristocracy as did the smaller states. GO In fact, until the Articles of 
Confederation could be proved to be hopelessly ill-equipped in 
coping with the principal problem that the nation faced, revision 
was unlikely and attempts at replacement fu tile. 

That is why Shays' Rebellion in 1788 became the critical event 
of the "critical period." The rebellion had grown out of the con
juncture of a large congressional requisition with the trade con-
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traction of 1785. The diminished imports that accompanied the 
liquidity crisis of that year, as consumers tried to retire their 
outstanding indebtedness, had reduced the yields of the state's 
impost and excise to a point that placed the funding policy of 
1782 in jeopardy. The only way that specie could continue to be 
raised to pay interest on the state debt was through direct taxa
tion. But the only way to command the necessary majority in the 
legislature to accomplish this end was to place the federal credi
tors in a similar condition to the state ones by complying with 
Congress' requisition. That meant embarking on a heroic policy 
of direct taxation for specie which led at least part of the debtor 
majority in the state to rise in arms and attempt to close down the 
court system through which both private debts and public taxes 
would be collected.61 

The creditor interest in Massachusetts could not have been 
unaware of the risks they were taking with the course they pur
sued. But they were impelled to do it by several considerations, 
the most important of which was the desire of the Massachusetts 
leadership to reassert their vanguard position in the confedera
tion. They hoped to use what were thought to be the special 
strengths of their uniquely republican constitution to show that 
the decentralized route to establishing public credit could be 
made to work if only the individual states exerted sufficient 
political virtue. 62 

The spectacle of the second largest state in the confederation, 
and the one that possessed the most legitimate republican consti
tution, erupting in armed rebellion in response to an effort to 
comply with a congressional requisition while maintaining its own 
funding scheme, was all that it took to get the other states, with 
the exception of Rhode Island, to name delegations to the Phila
delphia Convention. If Massachusetts' attempts to blaze a state 
route to establishing public credit could come to such dramatic 
grief, other less advantageously situated states would inevitably 
find themselves in similar difficulties and the Revolutionary War 
debt, the honoring of which alone could provide a secure basis for 
the republic, would necessarily go forfe it. T he Philadelphia Con
vention assembled in response to the demonstrated inability of 
the states by themselves to solve the major, unresolved problem 
left over from the Revolutionary War. 

Revolutionary leaders also recognized that postponing its res
olution might make it impossible ever to solve. The first principal 
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payments on the foreign debt were about to come due,<>3 and 
though more European loans might be procured to forestall this 
crisis, they were unlikely to be forthcoming if the spectacle of 
Shays' Rebellion were allowed to stand uncorrected. Moreover, 
the process of repressing the Shaysites in Massachusetts had done 
little for the state's finances or her capacity to renew her efforts 
either to pay her own debts or those of the continent. While the 
state debt dramatically increased as a consequence of the military 
occupation of its western region, a popular reaction against the 
repression manifested itself in the May elections to the General 
Court which brought to the capital a legislative majority hostile to 
the vanguardism that had touched off the rebellion.G4 If justice 
was to be done the public creditors and the most influential 
people in the nation were not to be alienated from a republican 
order, some decisive action had to be taken and quickly. 

v 

The Philadelphia Convention did more than simply create a 
government that could make provision for the payment of the 
Revolutionary War debt. T he Framers seized the occasion to 
implement much of the wisdom that had been accumulated both 
in running republican regimes and framing republican constitu
tions since 1775 when they drafted a new form of government 
that they hoped would be equipped to confront every contin
gency. But solving the problem of the debt remained their critical 
concern. This was evident on June 19 when the fateful decision 
was made to reject the New Jersey plan and proceed with the 
Virgin ia plan of government, regardless of the latter's reliance on 
proportional representation. T he New Jersey plan had been hast
ily contrived by some of the delegates from the smaller states in 
an effort to retain as much of the confederation form of govern
ment as possible, at the same time empowering Congress to raise 
a uniform impost and to regulate trade. Its rejection signaled that 
the Convention was unprepared to risk any more half measures 
and that they realized a uniform impost might not be sufficient to 
solve the problem posed by the debt. Though more state delega
tions had reason to fear loss of influence in a new government 
based on the principle of proportional representation than to 
welcome it because it might increase their power, an overwhelm-
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ing majority of the states made this choice because they realized it 
alone would provide the kind of government needed to solve their 
most pressing problem.65 

The same logic affected the ratification controversy. The 
sponsors of the new government faced an uphill fight, even when 
they employed a strategy of referring the document to popularly 
elected ratifying conventions. Six of the conventions called con
tained Antifederalist majorities, and half of these represented 
states the new government could not do without, namely Massa
chusetts, New York, and Virginia. Yet the Federalists triumphed 
over their opponents in all but one of the six, namely North 
Carolina. Recent scholarship has focused on the manipulative 
strategies employed by the Federalists in the conventions, their 
success in narrowing the issue down to amending before or after 
ratification, and the pressures they brought to ensure the latter 
course be pursued.66 But the situation that the Antifederalists 
found themselves in acted as an equally powerful persuader. The 
critics of the proposed new form of government had no alterna
tive to offer. The political order they attempted to defend had not 
solved the problem of the Revolutionary debt and demonstrably 
could not. They were thus left in the unenviable situation of 
either surrendering to the Federalists or assuming responsibility 
for the shipwreck of a republic for which they had sacrificed as 
much as their adversaries had. It was precisely because everyone 
had an interest in establishing the public credit of the new nation, 
not just those who owned the securities, as Beard thought, that 
the Constitution was eventually ratified, the new government 
successfully implemented, and most important of all, a compre
hensive plan for funding both the federal and a major part of the 
state debts adopted. 

Beard's seminal insight in his An Economic InterfJretation lay in 
his perception of the crucial role played by the Revolutionary War 
debt in the drafting and adoption of the Constitution. Both he 
and Hofstadter failed to understand what that role was, though. 
Hofstadter's interests lay elsewhere and he never paid much 
attention to the problem. With Beard the difficulty lay in his 
failure to realize that debtor and creditor, in the public and 
private sectors, have complementary as well as opposed interests; 
the debtors, after all, need money to borrow, and the creditors 
need enterprising people to put their capital to work. The events 
of the immediate postwar period had highlighted the divergence 
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of interest between debtors and creditors. It was the genius of 
Hamilton's fiscal policy to transform this situation into one in 
which the community of interests between both again became 
apparent to each. He did so by opening a federal loan to which 
creditors were willing to subscribe their certificates of indebted
ness and on which the public was both able and willing to pay 
interest charges.<>7 

More than anything else, Hamilton's brilliant policies estab
lished the authority of the new government by their stunning 
resolution of the most intractable problem left over from the war. 
In doing so they began a tradition which is perhaps as important 
as the Constitution itself to the preservation of our liberty. In a 
free society authority should be reserved for persons and institu
tions that succeed in solving a nation's outstanding problems in a 
manner to which free men and women can readily consent. 
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of the Enlightment 

by 
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I 

One has only to read through some of the correspondence of 
the generation that created an independent American nation to 

appreciate the high levels of activity and energy, the exuberant 
spirit of empirical inquiry, and the expansive optimism that char
acterized the American intelligentsia during the half century 
after the Declaration of Independence. Along with a confident 
faith in a future limited only by the extent of man's ingenuity, 
these qualities of that generation's approach to life and to the 
world about them gave them a mentality that will seem to most of 
us strikingly modern. So similar indeed is the orientation of that 
generation to our own that it has been difficult for mid-twentieth
century people to appreciate how revolutionary it was within the 
context of the development of western thought and culture. But 
this outlook was in fact something quite new, something quite 
uncharacteristic of earlier generations, and it constituted a fun
damental transformation in the nature of human expectations 
about the world and about mankind, a transformation that, occur
ring during the late eighteenth century, was significantly acceler
ated by the specifically American developments of that ti{lle. 

"Realistic yet hopeful, scientific but humanist, respectful but 
secular, trusting in institutions yet treating them as provisional, 
and looking to the day when all men [would be] ... autonomous," 
the "inquisitive, liberating, intellectually adventurous frame of 
mind" exhibited by so many Americans of that time held out new 
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hope for mankind. Confident that reason and science would lead 
them to an ever fuller understanding of the world, they believed 
that that understanding would permit people to become active 
agents in a wholesale reconstruction of their social environments 
and of the social institutions that governed them. In this new 
world, passive acceptance of authority would be replaced by an 
active spirit of free critical inquiry; tradition and a respect for the 
past would give way to an orientation toward the future; a social 
system characterized by hierarchy, ascription, dependence, and 
exploitation would yield to one emphasizing equality, merit, per
sonal independence, human fraternity, and social benevolence; a 
human condition dominated by failure, frustration, despair, and 
misery would be wiped away in favor of one characterized by 
opportunity, achievement, fu lfillment, and happiness- a world 
of limits, in short, would be replaced by one that knew no 
bounds. 1 

Borrowing a term from the times, cultural historians refer to 
th is "great revolution in man's thinking that came to dominate 
the Western world in the eighteenth century" as the Enlighten
ment, and they have generally explained it as a development that 
had its origins almost wholly within Europe. T hus, Peter Gay, the 
most influential recent American student of the Enlightenment, 
has traced it to a series of largely internal European 
developments-"the triumph of Newtonian science, striking im
provements in industrial and agricultural techniques, a wide
spread loss of religious fervor and a corresponding rise of 'reason
able' religion, an ever bolder play of the critical spirit among the 
old mysteries of church and state which had for centuries escaped 
criticism, [and] a new sense of confidence in man's power over his 
wordly destiny." Although Gay and most other students of the 
Enlightenment have not denied that the creation of the American 
feder·al republic between 1776 and 1788 both accelerated and 
was widely regarded as one of the outstanding achievements of 
the Enlighten ment, they seem generally to agree that in formu
lating the ideas and expectations of the Enlightenment the 
"American colonists [and colonies] had no part." Indeed, students 
of the American phase of the Enlightenment, including Donald 
H. Meyer and Henry F. May, have had no trouble in accepting 
the judgments of European historians that the American En
lightenment was provincial and derivative, that the "Americans 
were consumers, depending heavily, almost exclusively, on bor-
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rowings from overseas," that American philosophers like Frank
lin, Jefferson, Adams, and Madison were "apt and candid disci
ples" who "went to school to a handful of European thinkers."2 

In this essay, 1 want not so much to challenge this view but to 
look in a frankly playful and highly speculative way at the Ameri
can relationship to the intellectual transformation of the late 
eighteenth century from a somewhat d ifferent-and much 
longer-perspective. Specifically, I want here to explore the ex
tent to which America first helped to inspire and then came to 
epitomize the transformation in the character of human expecta
tions during the early modern era. 

This is not a subject that has been widely canvased. As J. H. 
Ell iott has remarked, historians have mostly assumed that Eu
rope's impact on the rest of the world, including America, was of 
much "greater interest and concern than the impact of the world 
on Europe." Not only, most historians seem to agree, did other 
important developments-the revival of interest in antiqu ity asso
ciated with the Renaissance, the so-called educational and scien
tific revolutions, the Protestant Reformation, and the expansion 
of external trade both within Europe and between Europe and 
the Levant, Africa, America, and Asia-developments that were 
contemporary with the discovery and exploration of America
appear to have been more important in helping to stimulate 
different modes of thought and mental outlooks in the early 
modern era. The discovery of America, as several scholars have 
emphasized, appears to have "made relatively little impression on 
Europe" and, astonishing as it may now seem, to have "registered 
little impact on the values, beliefs, and traditions of the sixteenth 
and seventeenth centuries."3 Notwithstanding these judgments, 
there are strong reasons to suspect that the role of America in 
contributing to stimulate changes in traditional mental outlooks 
from the early sixteenth century on has not yet been sufficiently 
appreciated. 

II 

As many scholars have pointed out, the New World of Amer
ica was revealed to Europe not immediately upon d iscovery but 
only gradually over several centuries.4 Within a quarter century 
after Columbus' first landing at San Salvador, however, Euro-
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peans understood two powerful truths about the land Columbus 
had encountered: first, that it was a genuinely new, that is, a 
previously unknown world, that was not, as Columbus initially 
hoped, part of the continent of Asia; and, second, that it was 
enormous. The newness of the New World was dramatically indi
cated by the hitherto unknown animals, plants, and peoples it 
contained and by the accounts of its peculiarities of climate and 
terrain, and these new aspects of the New World-in the words of 
the French philosopher Louis LeRoy, "new lands, new seas, new 
formes of men, manners, Iawes, and customs; new diseases and 
new remedies; new waies of the Heavens, and of the Ocean, 
never before found out"-fired their imaginations and turned 
their attention more and more away from the Mediterranean and 
toward the Atlantic. But no aspect of the New World probably 
operated so powerfully in this regard as did its immense space. 
"The discovery of [such] a boundless country," declared Mon
taigne in the late 1570s, was indeed "worth[y of consideration."5 

As the awareness of the seeming boundlessness of America 
penetrated more deeply into European consciousness, America, 
in the words of the Dutch historian Henri Baudet, became a place 
"onto which all identification and interpretation, all dissatisfac
tion and desire, all nostalgia and idealism seeking expression 
could be projected." "In observing America," Elliott has noted, 
Europe "was, in the first instance, observing itself." Throughout 
the middle ages, Europeans had posited the existence of a 
place-for a time to the east but mostly to the west of Europe
without the corruptions and disadvantages of the Old World. The 
discovery of America intensified this "nostalgia for the Golden 
Age and the Lost Paradise" and aroused new hope for their 
discovery somewhere on the western edge of the Atlantic.6 

Remarkably soon after its discovery, in tact, America became 
the locus for a variety of "imaginary ... utopian constructions." 
Indeed, the very term utopia was invented by Sir Thomas More 
in 1515-16 in his famous tract of that name. Although most 
students of More and of the utopian tradition put little emphasis 
upon it, More located Utopia in the Atlantic and used as his 
central literary device the experienced traveler just returned 
from the "unknown nations and countries" of the New World. As 
these facts and a close reading of his text also make clear, More 
was obviously inspired in this effort by the as yet unknown poten
tial of the immense New World. Specifically, the discovery of 
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America-in all its vastness-suggested to More the heady possi
bility of finding a place where all the problems of a decadent 
Europe had either been resolved or had not yet been permitted to 
develop. Nor did this close association between America and the 
utopian tradition end with More. From More through Jonathan 
Swift and beyond, utopian writers continued to associate America 
with the dream of a perfect society and to locate their fairylands, 
their New Atlantis, their City of the Sun in some distant place in 
the vicinity of America.7 

But these early utopias all looked backward to Europe's "own 
ideal past" rather than forward into some wholly novel world of 
the future: invariably, their authors turned their imaginary "new 
worlds into very old ones."H As we have learned from modern 
anthropologists, "knowledge of other cultures and eras [invaria
bly] depends on the cultures and eras doing the knowing. "9 Thus, 
although early reports from the New World depicted America
in contrast to Europe, Africa, and Asia-"as a land of liberty, 
where the earth like the air belonged to all in common and where 
wealth, like the water of a river, was shared by all; [and] where 
there were none of the lawsuits engendered by the words Thine 
and Mine" and although, as William Brandon has recently ar
gued, such reports may very well have eventually been a major 
stimulus for the development in early modern European thought 
of the entirely new-and modern-Enlightenment conception of 
liberty as equality and masterlessness, for over two centuries 
following Europe's encounter with the New World conventional 
preconceptions seem to have prevented all but a handful of Euro
pean commentators from recommending the alleged liberty of 
the American Indians as a condition to be pursued by Euro
peans. 10 For that reason, it is obviously incorrect to suggest that 
the discovery of America immediately enabled the European "to 
picture himself as a free agent in the deep and radical sense of 
possessing unlimited possibilities in his own being, and as living 
in a world made by him in his own image and to his own meas
ure."11 Nevertheless, with its large unexplored areas and its 
many unfamiliar groups of people and cultures, America did 
provide the European with powerful additional impetus for the 
exertion of the critical spirit of Renaissance humanism and for 
posing basic questions about his own society and its 6rganization, 
values, and customs. This is the context in which the utopian 
tradition in early modern Europe ought to be understood. 
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That tradition consisted of several types of utopias ranging 
from pastoral arcadias to perfect commonwealths to millennia! 
kingdoms of God. Whatever their form, however, they all be
trayed "deep dissatisfaction" with contemporary Europe and 
were intended, in More's words, as "patterns ... for correcting 
the errors of these [European] nations among whom we live." 
Having, prior to the discovery of America, expressed this dissat
isfaction in their "longing for a return to ... the lost Christian 
paradise, or to the Golden Age of the ancients," Europeans now 
exchanged this desire for "a world remote in time" for one distant 
in space. Arcadia, Eden, the New Jerusalem, or the scientifically 
advanced and dominated Bensalem created by Francis Bacon, 
now could be plausibly located in America. In their good order, 
just government, supportive society, peaceful abundance, and 
absence of greed, vice, and private property, these happy social 
constructions, situated by their authors in the New World, served 
as the antithesis of the old. 12 

Although Europeans continued to locate their utopias in the 
unknown wilds of America, the dream of finding a perfect society 
somewhere in the physical spaces of America gradually lost force 
during the century from 1550 to 1650. As America and Ameri
cans came to be better known and as no such utopias were discov
ered, people realized that America, to the extent that it was 
known, was not an unalloyed paradise to be contrasted with a 
European hell. Scholars have written much about the fascination 
of European scholars with the exotic productions of America and 
in particular with the noble savages who inhabited it, and this 
interest should by no means be minimized. T he tendency to 
glorify the Indians by depicting them as strong-limbed Greeks 
who, though pagan and simple, lived free with little labor and 
without regard for private property in a blissful state of nature 
was widespread. 

But it existed in an uneasy state of tension with a still stronger 
impulse to emphasize what appeared to Europeans to be over
whelming evidence of European cultural superiority. Very few 
Europeans, in fact, seem to have been capable of appreciating the 
integrity and quality of Indian culture or not to have viewed 
America from a Europocentric perspective, and from that per
spective the Indians, for all their supposed simple felicity, were 
neither Christian nor civilized but pagan and primitive, at most 
the equivalents of Europe's own early "rude inhabitants" prior to 
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their conversion to Christianity and acquisition of civilized man
ners. Along with the relative ease of the European conquest, this 
perspective only helped to confirm Europeans in a deep sense of 
superiority and in the belief that Europe, for all its social and 
political warts, was, in the words of the late sixteenth-century 
English publicist Samuel Purchas, "the sole home of 'Arts and 
Inventions.' "I3 

Indeed, it was not only their contact with America that con
tributed to this sense of superiority. Developments within Europe 
were also important. In particular, the new science and technol
ogy associated with the scientific revolution-the growing use of 
the experimental method, the increased use of quantification 
and mathematics as a scientific tool, and a burgeoning interest in 
technology- led to scientific advances and technological achieve
ments, especia lly in printing, warfare, and navigation, that 
seemed from a European point of view not only to put Europe 
miles ahead of even the most technologically advanced peoples 
encountered in America but also actually served as instruments 
for extending the "cultural and political influence of ... Europe 
over all other parts of the globe." Although some of its leading 
exponents, Francis Bacon, Johann Valentin Andrae, and Tom
maso Campanella, revealed through their utopian tracts an impa
tience with the rate of scientific discovery, the new achievements 
in science would, they confidently believed, ultimately lead to the 
betterment of mankind and the improvement of society. 14 

T his urge for improvement was also manifest in a contempor
ary rage for projects and projecting that swept England, the 
Netherlands, and France beginning in the middle of the six
teenth century. Projects were schemes to introduce or improve 
old manufactures, crops, agricu ltural techniques, transportation, 
internal and external markets, and employment. These schemes 
were mostly designed with the intention of enriching their au
thors; but, taken together, they also acted, especially in England, 
to enrich society as a whole and to enhance the sense that mate
rial conditions and the quality of peoples' lives even at the lowest 
rungs of society were gradually getting more ample, if not neces
sarily better. The simultaneous expansion of commercial activity 
had much the same effect by stimulating and then catering to 
new levels of demand that ultimately seem to have brought levels 
of material prosperity in western Europe considerably higher 
than they had been earlier or than they were then among any of 
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the native peoples of America. 1s 
If the new science, many successful projects, and the expan

sion of commerce had enhanced Europe's sense of superiority 
over America after 1500, America itself came increasingly to be 
seen not simply as an exotic new land inhabited by primitives but 
as a place to be acted upon by Europeans, a place that was chiefly 
important for the new opportunities it provided for the mass 
conversion of souls to Christiantiy or, more commonly, for the 
acquisition of individual wealth. As America was "invested with 
the main chance," it was, increasingly "divested of magic." For the 
new European exploiters of America, the Indians came to seem 
far less like noble savages and far more like the Devil's children. 
What had initiall y seemed to be a paradise turned out to be a 
desert or a wilderness "haunted by demonic beings," infested 
with poisonous snakes and plants and vicious alligators, and sub
ject to terrifying h urricanes and other inimical acts of nature. 
Indeed, in the conventional iconography of the time the allegori
cal figure of America was usually represented with an alligator 
which, as Hugh Honour has pointed out, quickly "aquire[d] a 
derogatory significance, especially when set beside Europe with 
her bull, Asia with her camel, and Africa with her lion." 16 

But it was not only the people, animals, plants, and natural 
phenomena that were native to America that gave it an ill fame 
but also the behavior of the Europeans who went there. In Utopia, 
More had worried whether "this discovery [of America], which 
was thought would prove so much to" the "advantage [of the 
discoverers, might] ... by their imprudence become an occasion 
of much mischief to them." And that seemed to be precisely what 
had happened as, unable to control their lust for riches, the 
Spaniards had themselves turned savage in their wholesale ex
ploitation and destruction of entire nations of Indian peoples. Not 
all the demons infesting America were American. Outside the 
bounds of traditional restraints, Europeans in America had per
mitted their most primitive instincts to trim ph in their avid quest 
for individual gain, heedless of all civilized conventions and of all 
social and human costs. As this black legend of Spanish cruelty 
circulated widely through Europe during the late sixteenth cen
tury, America came more and more to be viewed as a place of 
cultural regress, for natives and immigrants alike, a place that 
was almost wholly barren of culture and that was important 
chiefly for the riches it yielded in such abundance for the benefit 
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of a Europe that was the exclusive seat of civilized life. 17 

But riches were not the only thing that America exported to 
Europe during the sixteenth and seventeenth centuries. In his 
important and recently translated book The Civilizing PTocess, 
Norbert Elias has shown how, coincidental with the discovery and 
early exploration of America, Europeans were showing an ever 
greater concern for civility, a concern, he argues, that over the 
next three hundred years actually resulted in Europe's becoming 
more civilized. 18 Elias does not consider the possibility that the 
discovery of America might have had a role in this process. By 
providing Europeans with concrete examples of what they were 
not and did not want to become, however, greater and more 
extensive contacts with the so-called primitive peoples of America 
and elsewhere outside Europe seems to have required them to 
define more explicitly standards of what was and what was not 
civilized and thereby to have functioned as a powerful stimulus to 
this civilizing process. For Europeans continued to exhibit a pow
erful awareness that, whatever the extent of their vaunted cul
tural superiority over peoples elsewhere, they themselves often 
displayed, even within Europe itself, many of the same base and 
primitive characteristics that they attributed to Indians and to 
Europeans living in America. Thus, the new science, as Keith 
Thomas has shown in the case of England, coexisted with power
ful undercurrents of belief in magic, witchcraft, astrology, and 
other forms of superstition. 19 

Perhaps more imporatant, the new economic and religious 
conditions of the sixteenth and seventeenth centuries seemed to 
produce many unsettling side effects. The expansion of trade, 
the penetration of the market, the proliferation of joint-stock 
companies and the projecting spirit, the emergence of new and 
expanding forms of consumerism, and, toward the end of the 
seventeenth century, the development of a money economy com
plete with new financial institutions like the Bank of England and 
a mounting national debt undermined the traditional founda
tions of authority and stimulated new and extensively manifest 
forms of self-interested and egocentric economic, social, and po
litical behavior. At the same time, the religious ferment associated 
with the Reformation, including especially the proliferation of a 
bewildering variety of sects and religious opinions, led to height
ened religious discord, both civil and international war, and the 
shattering of the old unitary ecclesiastical order. In combination, 
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these economic and religious developments evoked widespread 
anxieties that the old world was rapidly degenerating into a social 
and moral chaos. 

Animated by these fears and nostalgic for the old order, a long 
line of social critics of radically different persuasions in England 
called, during the century and a half from 1575 to 1725, for a 
return to an older, more static, and more coherent social and 
religious order and to the traditional values of hierarchy, steward
ship, virtue, simplicity, thrift, moderation, and piety. This almost 
ubiquitous yearning for order, this pervasive persistence of con
ventional habits ofthought, vividly indicates just how disquieting 
Englishmen found the steady acceleration of the pace of eco
nomic, social, and religious change that began under the Tudors 
and the extreme difficulty they had in discovering a vocabulary 
and patterns of perception appropriate to the changing condi
tions in which they lived. Although a few people, including John 
Locke, Bernard Mandeville, and several less well-known liberal 
economic writers tried to work out a rationale for the new socio
economic order, the logic of that new order was by and large 
obscured by nostalgia, and most social commentary from the 
Puritans through Filmer and Harrington to Bolingbroke and 
Swift betrayed a profound "desire for the renewal of old values 
and structures, the hope of a radical unovation," a "great instau
ration," that would once again restore coherence to the world.2o 

Nor were such impulses peculiar to England. A "traditional 
culture, suspicious of change and oriented to a mythic past, 
whose members fulfi lled themselves in relationship to a divine 
reality outside tim<:," early modern Europe was "a world that stiiJ 
sought its future in the past" and found it extremely difficult to 
come to terms with novelty. All of the great seventeenth-century 
upheavals in the Netherlands, France, Spain, and Italy, were, like 
the English Revolution of the 1640s and unlike the democratic 
revolutions at the end of the eighteenth century, "dominated, by 
the idea, not of progress, but of a return to a golden age in the 
past." Sti ll holding to a theory of history that saw the past as either 
a providential design or a recurring cycle of advances and de
clines, they aspired to renovation, not innovation.21 

Disappointed in their efforts to recapture the world they had 
lost in England, some men in the seventeenth century, like More 
a century earlier, turned to America as a place in which their 
objectives might be accomplished. In contrast to More, however, 
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they thought in terms not offinding a preexistent utopia but of 
founding one in the relatively "empty" spaces of North America. 
Some Spaniards, the Jesuits with their theocratic reductions in 
Paraguay and Vasco de Quiroga with his communal religious 
villages in Santa Fe in New Spain, were already by the early 
seventeenth century striving to fashion utopias among groups of 
Indian peoples in America.22 

But it was North America which had a far smaller and, in 
most places, considerably less settled aboriginal population than 
Hispanic America that seemed to offer the unlimited and, even 
more important, the as yet unoccupied and unorganized space in 
which a new society, free from the imperfections and restraints of 
the old, might be created. In dramatic contrast to the "civilized 
and filled space[s]" they had encountered in the Levant and the 
Orient, North America presented itself to Europeans as an im
mense, sparsely populated, and bounteous territory that was 
"open for experimentation." With "neither a history nor any 
political forms at all," it invited people to consider how in an as yet 
unarticulated space Old World institutions and socioeconomic, 
religious, and political arrangements might be modified to pro
duce the best possible commonwealths. "In the beginning all the 
World was America," John Locke wrote in his Second Treatise of 
Government, and this conception of America as an unformed and 
"free space," a place still free from the corruptions and "tram
mels of the Old World" and waiting to be the site of Europe's new 
beginning, inspired English colonial organizers with the dream of 
creating through conscious instrumental human action and plan
ning a New Jerusalem or a New Eden. If an existing paradise of 
the kind imagined by Sir Thomas More was not to be found in 
America, Englishmen now hoped to design and construct one in 
the wide open spaces of America.23 

Shakespeare set out the formula by which this dream could be 
realized in 1611 in The TemjJest, which was inspired by an actual 
wreck in Bermuda of an English ship bound for the new colony of 
Virginia. In that play, it will be recalled , Prospero, employing his 
superior European knowledge and skill, managed in little more 
than a decade to bring a civilized order out of the natural chaos of 
a virgin and only lightly occupied wilderness, in the process 
transforming it into "an idyllic land of ease, peace, and plenty." 
Beginning with the founding of Virginia in 1607, virtually every 
one of the new English colonies on the mainland and in the 
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Caribbean was to some extent animated by the hope of equalling 
Prospera's accomplishment. Over the succeeding century and a 
half, Anglo-North America seemed to offer a fertile soil for a 
large number of attempts to realize European dreams for the 
recovery of its own ideal past in a new carefully constructed 
society.24 

Those attempts differed radically from one place to another. 
Puritan leaders in Massachusetts Bay and Connecticut hoped to 
establish the New Jerusalem in which, with God's help and their 
own considerable exertions, they would recreate the true church 
and live in Godly communion with one another in the millenia! 
kingdom of God on Earth.25 Lord Baltimore in Maryland and the 
Duke of York in New York hoped to establish the sort of well
ordered feudal societies that had not existed in England for at 
least a century and a half. James Harrington's semiutopian tract 
Oceana inspired the early plans for organizing the new colony of 
Carolina in the 1670s, and those plans, along with contemporary 
ones for New Jersey, were at least partly the work of Sir Anthony 
Ashley Cooper, First Earl of Shaftesbury, and his secretary John 
Locke. William Penn undertook a carefully planned holy experi
ment in Pennsylvania and Delaware in the 1680s, and fifty years 
later, in the 1730s, a group of humanitarian reformers estab
lished the new colony of Georgia as a model of social benevo
lence.20 Despite their variety, all of these enterprises, no less than 
More's Utopia, exhibited a strong desire for the establishment of 
an ordered world, "an idealized version of old England," that 
would be without the problems and the anxieties of the 
metropolitan society. 27 

Of course, all of these efforts were failures. Indeed, with the 
exception of the Puritan experiment in New England which 
managed to perpetuate itself through the better part of two 
generations, their failures were almost immediate. In colony after 
colony, men discovered, to paraphrase a familiar aphorism, that 
you could take Englishmen out of England but you could not take 
England out of Englishmen, who did not lose their vices in the 
new soil of America. Yet, as John Murrin has pointed out, the 
"real significance" of the Anglo-American utopias lies not in their 
predictable failures but in the fact "that they were tried at all." For 
over a century, the unorgan ized space of North America had 
encouraged "some Englishmen to try out in practice" a great 
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variety of religious, social, economic, and political ideas that could 
never have been attempted in the organized world of England 
itself. 28 

Notwithstanding their inability to realize or to sustain the 
utopian goals of their founders, moreover, all of the colonies
within a few decades in the case of the early ones and usually even 
sooner with most of the newer ones-did exceptionally well , and 
their economic, demographic, and territorial growth became the 
wonder not just of England but of all Europe. So rapid was their 
growth that they came to be known, in contrast to Old England 
and Continental Europe, as lands of abundance and opportunity 
in which men could enjoy plenty, independence, and freedom 
from the persecutions, the want, and the humiliating constraints 
of the crowded and constricted world from which they had 
come.29 

Despite their spectacular and much envied growth, however, 
the Anglo-American colonies continued right down to the Ameri
can Revolution to represent something of a disappointment, a 
disappointment not merely in terms of their inability to achieve 
their original utopian aspirations but also in terms of their failure 
to live up to or to achieve the standards of civilized development 
represented by Europe itself. As the creations of Europeans, 
these new settler societies in Anglo-America, created in the image 
of their creators, were "peculiarly the artefact of Europe, as Asia, 
Africa, and aboriginal America were not." For Europeans as well 
as for their descendants in America, that image was, moreover, as 
I emphasized earlier, the only legitimate image. European cul
ture, the Mexican historian Edmundo O'Gorman has correctly 
argued, was never conceived of as one among many cultures but 
as "the only truly significant culture; European history was uni
versal history. Europe became history's paradigm, and the Euro
pean way of life [, whatever its defects,] came to be regarded 
[again, by Europeans and Euro-Americans,] as the supreme" 
standard by which the European societies in America were to be 
judged. 

No less than the original native cultures, the new European 
colonies "could not be recognized and respected" in their own 
terms but could only expect to be considered complete when they 
had succeeded in transforming themselves into "a replica of the 
'old' world." In colonies and metropolis alike, the primary hope, 
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the central aspiration, was not that the colonial societies would 
come to terms with their environments but that, in the manner of 
Prospero and, a century later, Robinson Crusoe, they would mas
ter and reorder those environments along European lines until, 
as a result of a series of incremental improvements, they had 
slowly moved from primitive simplicity to higher-and more 
European-levels of cultural development. Indeed, in this colo
nial context, the term irnjJrovement was virtually interchangeable 
with Eu1·opean, English, or met?·ojJolitan. 30 

Of this exalted standard, Britain's Anglo-American colonies, 
however rapid and vigorous their growth throughout the first 
seven decades of the eighteenth century, fell considerably short. 
Many people on the Continent, including Voltaire and Montes
quieu, and many more in Britain, admired the colonies for their 
prosperity, freedom, and pastoral simplicity. But the crude, sim
ple, undifferentiated, rural, and provincial nature of these soci
eties, most of which were in large part built on the cruel exploita
tion of black people through an unremitting system of racial 
slavery, and the impoverished and derivative character of their 
artistic and intellectual life were so striking as to suggest to some 
commentators, the most prominent of whom were the Comte de 
Buffon and the Abbe Corneille dePauw, that conditions in Amer
ica were so unfavorable to life as to cause a marked physical, 
mental, and moral degeneration among the creole (the native) 
descendants of the Europeans. The same unfavorable compari
sons of colonial America with metropolitan European cultures 
underlay both a strong popular prejudice against and condescen
sion toward the colonies in the Old World and a palpable sense of 
inferiority and dependence among the colonists themselves.31 

Thus, in America, no less than in England, did the constrain
ing inheritance of the past operate powerfully to prevent people 
from coming to terms with the present. The sense of openness 
and opportunity that had excited the founders of the colonies was 
to a very great extent counteracted by a strong countervailing 
force : an inability--common to Europeans and American alike
to define the present except in terms of the past. In this situation, 
the Anglo-American colonies came increasingly to be thought of 
not as new societies that would fu lfill dreams people had been 
unable to realize in Europe but as a field for ambition and a place 
of opportunity for individuals and as valuable adjuncts to the 
economic and strategic power of Britain.32 
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III 

Although it can be argued that throughout much of the early 
modern era the vast unexplored and unorganized spaces of 
America were of enormous significance in helping to excite and 
to sustain Europe's dreams of making a new beginning for man
kind, it cannot be suggested that in the early eighteenth century 
America provided much immediate inspiration for the Enlight
enment. Indeed, when Enlightenment philosophers wanted to 
point to an example of an enlightened society, they turned to 
England itself, not to England's American colonies or to any other 
part of America, which remained largely "peripheral to Europe's 
experience of itself." But this situation changed radically after 
Britain's long, drawn-out, and intense quarrel with its American 
colonies beginning in 1765 had first focused attention upon them 
and then driven them to revolt and independent nationhood. As 
these Anglo-Americans first defiantly stood up for their rights 
and then sought to transform themselves into an extensive new 
republic with a government created by themselves on enlight
ened principles, exponents of the Enlightenment both in Britain 
and on the Continent examined the state of Anglo-American 
society more thoroughly and found it to be a close approximation, 
in many ways, an almost perfect demonstration , of their dream of 
a new order "in which men would escape from poverty, injustice, 
and corruption and dwell together in universal" prosperity, vir
tue, "liberty, equality, and fraternity." 

Having long been valued for the gold, silver, sugar, tobacco, 
and rice that it sent back to enrich the old world, America, 
specifically British North America as it was reorganized into the 
new United States, now came to be celebrated because it seemed 
to represent an "immediate [and working) application of most of 
the controversial social and political ideas [then) under discussion 
in Europe." As such, America suddenly became "an example to 
the world," in the words ofTurgot, "the hope of the human race," 
living, heartening proof that men had a capacity for growth, that 
reason and humanity could become governing rather than 
merely critical principles," and that, in the manner of Plato's 
Republic, philosophers of the kind who produced the Declaration 
of Independence, the new republican state constitutions, and the 
Federal Constitution of 1787, could become governors. "Who 
could not experience a thrill of pleasure," exclaimed the Marquis 
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du Chastellux ecstatically, "in thinking that an area of more than 
a hundred thousand square leagues is now being peopled under 
the auspices of liberty and reason, by men who," free from the 
corrupting vices and luxuries of the old world and from the 
restraints of the dead hand of the past, made "equality the princi
ple of their conduct and [simple] agriculture the principle of their 
economy?"33 

As the United States came to be celebrated as a "laboratory for 
Enlightenment ideas" and the "workshop for liberty" by Euro
peans, it acquired the respect not only of the outside world but 
also of its own people. For virtually the entire existence of the 
British-American colonies, their inhabitants had measured them
selves against metropolitan England and found themselves want
ing. Now in view of their heroic achievements during the last: 
quarter of the eighteenth century, they learned, to paraphrase a 
contemporary remark of T homas Paine, that they had long 
thought better of the European world than it deserved. No longer 
did Europe seem to be the center of the world. Now, instead of 
Americans going to school to Europe, Europe was going to school 
to America. As Americans thus came more and more, again in 
Paine's language, "to reverence themselves," Europe became, at 
least in the short run, the same sort of negative reference for 
them that they had earlier been for Europe, while those features 
of their society for which they had traditionally been so 
apologetic-its simplicity, its newness, its rusticity, its innocence, 
its very size and openness-suddenly came to be perceived not as 
deficiencies but as virtues, positive advantage that gave America 
a special place in the creation of a new, englightened order. 

Some enthusiasts even revived the slumbering millennia! 
hopes of the early Puritan settlers and once again touted America 
as the New Jerusalem and Americans as the chosen people. More 
common was the simple depiction of America as a seat of civic 
republicanism embued with the values of frugality, moderation, 
industry, and simplicity, the national home of peace, prosperity, 
justice, equality, freedom, and statemanship, an entity whose 
great Revolutionary heroes, exemplified in Charles Willson 
Peale's "Gallery of Great Men" in his museum in Philadelphia, 
showed that America-simple, undifferentiated America-was 
not merely a place of abundance and liberty but a scene fo1· heroic 
actions, a theatre of fame. Given the glorious events of the 1770s 
and 1780s, who among Peale's contemporaries could doubt his 
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optimistic and expansive prediction that in the future the Penn
sylvania State House, now Independence Hall, would be "a build
ing . .. more interesting in the history of the world, than any of 
the celebrated fabrics of Greece or Rome!"34 

If America's accomplishments during the Revolutionary Era 
and the new appreciation of its social state helped, at least tempo
rarily, to liberate it from its own sense of dependence and cultural 
inferiority, they also played a key role in enabling the whole 
Western world to free itself from the burden of the past by 
contributing to a transformation in social and political conscious
ness that was every bit as fundamental and far reaching as that 
produced in the religious sphere by the Reformation of the six
teenth and seventeenth centuries. As a result of this transforma
tion, people came to be not only receptive but eager for change, to 
be oriented toward the present and future rather than the past, to 
be confident of the efficacy of human reason operating on-and 
generalizing from-experience to shape that present and future, 
and to be committed to the revolutionary hopes that the world 
might be changed for the better, that man might be liberated 
from the tyranny of his ancient prejudices, that what had for
merly been perceived as manifest disorder in the autonomous 
behavior of free people might actually comprise the basis for a 
new kind of order, and that criteria for membership in the politi
cal nation should be universalistic rather than prescriptively nar
row. Henceforth, instead of searching for Utopia in a remote 
corner of the world, instead of endeavoring to recreate some past 
golden age, men would create a wholly new world in the future
a world in which the inadequacies of past and present worlds 
would, as seemingly had already occurred in North America, at 
last be overcome.35 

IV 

That America had had a significant role in this important 
transformation has been the central thesis of this essay. Initially, 
in the sixteenth and seventeenth centuries, America had served 
as a place on which people in the Old World could project their 
hopes for recovering a lost world that had been simpler, better 
ordered, more benign, and more virtuous. Eventually, British 
North America, reconstituted as the United States, became a 
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concrete example that encouraged people to project their hopes 
for a better world into the future. No matter that the new Ameri
can Republic had to some degree deceived the Old World, that, to 
a m~or extent, the liberty, prosperity, and expansiveness it pro
vided for so many of its free inhabitants had been and for another 
seventy-five years would continue to be purchased at the cost of 
keeping a large part of its population in chains, that American 
culture continued to be in so many respects crude, provincial, and 
derivative, or that Americans themselves turned out to be more 
devoted to the pursuit of material self-interest than to the cultiva
tion of that republican virture they had appeared to epitomize at 
various points during their Revolution. By seeming to provide a 
harbinger of the future progress to which mankind could aspire, 
America in the late eighteenth century had helped Europe fi
nally to transcend its ancient obsession with the past and had 
nourished on both sides of the Atlantic the confident and widely 
diffused expectation that the future would become mankind's 
most valuable inheritance. 
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The Constitution and the 
Citizen-Soldier 

by 

Allan R. Millett 

Nations live on myths. No myth is more precious to a republic 
(whether it is democratic or socialist) than the notion of the 
people-in-arms springing to the defense of their homeland. Be
fore the twentieth century the mythos of the "nation in arms" was 
shared at one time or another by such diverse states as Athens, 
Florence, Switzerland, France, and the United States. Fusing the 
Marxist-Leninist vision of the class struggle with the older tradi
tion of popular defense, the Soviet Union, the People's Republic 
of China, Cuba, Nicaragua, and the Socialist Republic of Vietnam 
now provide additional testimony to the persistence of the con
cept of people's armies. The symbolism of the "nation in arms" 
transcends mere military functionalism. Instead it represents a 
fundamental judgment about the foundation of the state. As 
Thomas Jefferson put it: "The Greeks by their laws, and the 
Romans by the spirit of their people, took care to put into the 
hands of their rulers no such engine of oppression as a standing 
army. Their system was to make every man a soldier, and oblige 
him to repair to the standard of his country whenever that was 
reared. This made them invincible; and the same remedy will 
make us so." 1 

Jefferson describes all the elements ofthe militia ideal: (1) the 
history of republics showed that they remained republics only so 
long as they did not rely upon a standing army; and (2) the militia 
system required a universal military obligation, i.e., the right of 
the state to compel its male citizens to train and then to serve 
whenever they were called. These two elements of the militia 
myth, of course, contain inherent contradictions-or at the very 
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least challenges of public policy of the highest order. The first 
assumption-that the militia will protect the Republic from prae
torianism and tyranny- begged the question of whether the mili
tia could meet other threats to a republic like foreign invasion or 
popular rebellion. (Who would watch the watchmen?) The ques
tions of multiple military roles and missions, balanced against the 
principle of civilian control, bedeviled militia theorists and militia 
organizers, but discomfited the latter more than the former. The 
second assumption-that a democratic society could find the po
litical will to compel military service, especially for peacetime 
training-proved equally knotty. The most awesome examples of 
the nation-at-arms (the phalanxes of Sparta and the impi of the 
Zulus) hardly reflected democratic values, although the pikemen 
of the Swiss cantons showed that military prowess and political 
liberty might not be incompatible.2 

As they did in so many other ways, the Framers of the Consti
tution and the members of the first and second Congresses 
showed their ability to balance political idealism with a more 
pessimistic assessment of how men might really behave. Built on 
nearly two centuries of colonial experience, the Founding Fathers 
created a system of multiple institutions that met the varied tests 
they believed republicanism required. The system they created, 
designed principally to distribute military power between the 
federal government and the states and to further divide military 
power at the federal level between the President and Congress, 
would have to adjust to the military challenges the nation faced. 
The process of evolution has not been painless, and it has cer
tainly been costly. From its birth in the colonial period, the con
cept of universal military obligation had mythic qualities, and the 
relative merit of standing and reserve forces has enriched the 
debate on defense policy throughout the Constitution's life. 

The Militia Tradition l!l the Colonial Period 

Although all the English North American colonies with the 
exception of Pennsylvania established the principle of universal 
mil itary obligation and citizen-based defense, they also imme
diately modified these charters to limit their application. First, 
the obligation applied only to white, male citizens who were part 
of tax-paying, property-owning families, further modified by ex
tensive occupational exemptions and age limitations. Second, the 
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system was designed for training, not active service. The only real 
requirement was for militiamen to muster on some schedule, 
which might vary from one day a week to one day a quarter, so 
that the captain might check the accuracy of his roster, inspect 
equipment and arms (which the militiamen were supposed to 
furnish), and conduct rudimentary training in the individual 
soldierly skills and small unit tactics. In reality, the militia system 
in the colonies, as in England, was meant not only to allow some 
portions. of the population to arm to support governmental au
thorities, but also to disarm the most discontented members of 
society, principally black slaves and freedmen, indentured ser
vants, drifting manual laborers, and Indians and mixed-bloods. 
The positive benefits of the system were well understood. It 
allowed governors to appoint officers on a patronage basis, and it 
created a modest base of trained soldiers from which to draw the 
cadre of wartime forces, which were raised by some combination 
of volunteering and impressment.3 

T he actual use of enrolled militiamen against either the In
dians or other European foes was rare and most often limited to 
local actions. Only in seventeenth-century tidewater Virginia and 
rock-rimmed New England did the militia function as it was 
conceived. Even then the colonists depended on professional sol
diers for training (e.g., John Smith and Myles Standish), and 
when it came to leading provincial troops on extended opera
tions, the colonials recruited professional officers whose ability 
and ruthlessness became legend: John Underhill, Benjamin 
Church, and Robert Rogers. Real \·var in North America-and 
there was plenty before 1775-had little to do with the militia. 
The militia might serve as a recruiting base, but it did not go to 
war in units. Within the statutory militia, one could, in addition, 
find volunteer units which set their own standards for member
ship, usually with governmental charter, but they did not go to 
war as units either. Instead, wartime provincial forces formed, 
served, and disappeared in accordance with the need of the 
moment. They might represent a reasonable cross-section of the 
militia-obligated population-as did William Pepperell's expe
dition to Louisbourg in 1745--or they might represent an at
tempt to rid the colonies of its male undesirables--as did the 
formation of Virginia Governor William Gooch's colonial battal
ions for the Cartagena expedition ( 1740-42). Even the French 
and Indian War, which produced the most extensive military 
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effort in the English colonies, did not alter the practice of forming 
"war service only" battalions fo r expeditions either mounted inde
pendently or alongside British Army battalions. When Lt. Col. 
George Washington marched for Fort Duquesne for the first 
disaster of his illustrious military career, he marched at the head 
of the lst Virginia Regiment, an organization that bore no more 
relationship to the Virginia militia than the Coldstream Guards.4 

Throughout the colonial period, however, the English settlers 
maintained the principle of universal military obligation and 
citizen-based defense, whatever the military reality. Empirical 
evidence had little to do with their insistence on principle. For 
example, the statutory militia did not equip itself, either from 
personal means or public funds. In the 1680s only 10 percent of 
the Virginia militia had muskets, and the units of New England 
and the Middle Atlantic states were no better armed. Only the 
volunteer companies-armed social clubs-had enough weapons 
for their members, and they were so small that they could hardly 
contribute to any calculation of colonial military strength. The 
militia's weakness was not regional. The Southern colonies 
mounted periodic expeditions against the Indians and the Span
ish and French posts in Florida and along the Gulf Coast. Invaria
bly, they had to raise troops on an ad hoc basis, officers from the 
gentry and "other ranks" from those portions of the population 
that were excluded from militia membership. The patterns of 
operations in wars against the French and Spanish garrisons in 
North America revealed the militia's fundamental weakness. It 
could not be used for operations that requ ired troops to cross 
colonial boundaries, and it could not be deployed as units beyond 
limited compulsory periods of service. The militia might provide 
local defense, but it was good for little else.s 

The irony of the American Revolution is that it depended 
upon a military system that had already proved bankrupt. The 
situation in 1775 reflected a dispute that reached back to the turn 
of the eighteenth century. After the Restoration, Charles II had 
won control of the English militia in the Restoration Militia Stat
ute (1661 ), an act that William of Orange embraced during the 
Glorious Revolution. During the 1690s-1700s the English gov
ernment attempted to bring militia reform to North America and 
fai led. After a complex series of maneuvers that originated from 
London, the British government abandoned its scheme for colo
nial centralization that affected New England and the mid-
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Atlantic colonies. The militia reform movement failed, largely 
because of the recalcitrance of the existing militia and the colonial 
assemblies, which insisted that the legislative branch-not the 
governors- had primacy in determining militia affairs. This in
terpretation was about fifty years behind English practice.6 

The Revolution and the Constitution 

At the same time the militia faded as part of the land forces of 
England it received a North American reprieve for its appear
ance-if· not always performance- in the American Revolution. 
In the battles of 1775 Lexington, Concord, the British withdrawal 
to Boston, Bunker Hill- the New England militia demonstrated 
its ardor and skill in the tactical defense. In Virginia the Royal 
Governor, Lord Dunmore, found the militia an insurmountable 
barrier to control of the tidewater area. The same situation devel
oped in North Carolina, ratified by the defeat of the Tory militia 
at Moore's Creek Bridge. So confident was the militia-based Whig 
army that it invaded Canada, only to come to ruin. The failure of 
the Canadian expedition was replicated by the defeat of Washing
ton's mixed force in the campaign for New York City and north
ern New Jersey in 1776. Toward the end ofthat campaign, Wash
ington delivered his judgment on the militia: "To place any 
dependence upon the militia is assuredly resting upon a broken 
staff."7 The campaigns of 1776 and 1777 proved Washington's 
contention that the militia could not be depended upon to fight 
and vanquish English regulars. Until Saratoga and Monmouth, it 
was unproved that the Continental line could beat the British, 
either. In any event, the militia did not have to master the British 
infantry in eighteenth-century conventional battle to contribute 
to the Patriots' victory. Rather the militia battled the Indians and 
Tories along the Appalachian frontier, blunted Royal Navy raids 
from the sea, carried on partisan warfare against the British 
regulars and Tories in the Mid-Atlantic states and the South, and 
enforced the laws passed by the Whig assemblies. If one uses the 
same criteria applied by the Bolsheviks in Russia and the Com
munists in China, the Whig militia played an essential part in the 
revolutionary portion of the Revolution.s 

The problem with the militia's performance was that it legit
imized a military system that had already collapsed before the 
Revolution began. I t appears as if the Whig militia- and its Tory 
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counterpart-did truly represent the general population in ways 
that the Continental Army (at least its rank and file) did not. The 
militia system received an eleventh-hour reprieve when the victo
rious colonials adopted the Articles of Confederation in 1781 and 
in 1787 when they wrote the Constitution. Even the most ardent 
believers in regular troops- Washington, Greene, Knox, Ham
ilton, and von Steuben-accepted the political reality that the 
militia had survived the war. When the issue of the cost of stand
ing forces (something in which the colonies had ample evidence) 
was joined with the dangers of centralized political control, the 
Federalists conceded that the nation's land forces would depend 
upon the militia for its major source of operational units. Their 
position, of course, was that the central government should have 
more influence on militia affairs. It was a position that defined 
the political struggles over control of the militia for the next 150 
years. 

The drafters of the Constitution argued over the status of the 
militia, but the issue was seldom in doubt. T he Nationalists won a 
victory when Article I, Section 8, gave the Congress the power "to 
provide for calling forth the Militia to execute the Laws of the 
Union, suppress Insurrections and repel Invasions; To provide 
for organizing, arming, and disciplining the Militia, and for gov
erning such Part of them as may be employed in the Service of 
the United States, reserving to the States respectively, the Ap
pointment of the Officers, and the Authority of training the 
Militia according to the discipline prescribed by Congress." The 
President in Article II, Section 2, had the responsibility of com
manding militiamen he called into federal service.9 

T he Antifederalists did not find the Constitu tion to their 
liking and mounted an effective opposition to ratification until 
the Federalists agreed to a "Bill of Rights" that would answer the 
Antifederalists' complaints. T he militia clauses had a distinct 
Cromwellian odor about them- so the Antifederalists argued. 
T he Constitution already implied that Congress had the lead in 
determ ining basic military policy. Now the Antifederalists 
wanted to secure the rights of the states to maintain military 
forces, even though the Constitution prohibited them from hav
ing standing armies and navies. As finally drafted and adopted , 
the Second Amendment to the Constitution reflected the value of 
civilian control and decentralized power, "A well regulated Mili
tia, being necessary to the security of a free State, the right of the 
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people to keep and bear Arms, shall not be infringed." JO Since 
the Constitution and the Second Amendment gave both the fed
eral government and the state governments responsibility for 
maintaining the militia, Congress attempted to define dual con
trol in the Uniform Militia Act and Calling Forth Act in 1792 and 
subsequent legislation. The states passed their own statutes. The 
federal laws recognized the states' principal responsibility to orga
nize and train the militia, but called for· a uniform organization 
officered by the states. The senior state officer would be an 
adjutant general appointed by each governor. Congress rejected 
the Federalist proposal-advocated by Washington, Knox, and 
Hamilton-to create a "special corps" within the militia under 
direct federal control. Instead it gave the President the authority 
to call upon the states to provide militia for up to ninety days 
federal service. The President needed no special powers to re
pulse an invasion, but he found himself hedged by the require
ments (variously defined over time) to receive calls for help from 
state governments and/or federal judges before acting against 
rebels or enforcing federa l law with militiamen. As ref ined in 
1795, federal law requ ired militiamen to answer the President's 
call under the threat of f ine and (for officers) cashiering, but only 
after trial by a court-martial of militia officers. The fines would 
be collected by a federal marshal. 1 I 

The compulsory aspects of the federal militia acts of 1792 
appeared in even more pale form in the states' m ilitary laws. 
Although they echoed the principle of universal military obliga
tion for white male citizens (ages 18-45), the state laws required 
only attendance at drill with nonattendance punishable by f ines. 
If called to state duty, a militiaman could avoid service by commu
tation or by providing a substitute. State service was also 
bounded. States could not compel their militias to serve outside 
the home state, and the terms of service (although usually longer 
than the federa l limit of ninety days) were not designed for ex
tended duty. Although some states, particularly in New England, 
maintained armories and stored public weapons for militia use, 
the responsibility for arming and equipping still remained with 
the individual. T he result was that the states were chronically 
short of weapons. The only armed, drilled, and equipped militia 
units were the volunteer companies, recognized in the federal 
legislation but essentially regulated by state statute. (The Uni
form Militia Act actually gave the volunteer companies some 
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protection, for "they shall retain their special privileges" even as 
they fulfilled the same obligations as the enrolled militia.) In all, 
the state systems gave the obligated militia, especially the well-to
do, ample opportunity to avoid any semblance of military duty. 
Money drove the system. Fines were irregularly collected, and the 
states had to pay the militia for state service at rates higher than 
federal military pay and competitive with civilian wage rates. T he 
relaxed standards of the colonia l period, thus, survived the throes 
of the Revolution and the early national period.12 

From the passage of the Uniform Militia and Calling Forth 
Acts through the end of the War of 1812, the militia system had 
ample opportunity to demonstrate its strengths and weaknesses. 
As a force to repel invasion, the militia (if built on the volunteer 
companies and stiffened with regulars) proved effective against 
the British Army at Baltimore, Norfolk, Plattsburg, Sacketts Har
bor, and New Orleans. Their performance along the Niagara 
frontier and at Bladensburg brought less glory. For extended 
operations the militia served only as short-term reinforcements 
for armies built around the regiments of the U.S. Army and state 
volunteers raised and led by regional military heroes like William 
Henry Harrison, Andrew Jackson, and Peter B. Porter. Enforcing 
federal law, the militia had an even more uncertain record. Mus
tered to quash the Whiskey Rebellion ( 1794) and Fries Rebellion 
(1798) and to enforce the Embargo Act of 1807, the militia 
proved difficult to assemble in a timely manner and too expen
sive for extended service. The American legal system erected 
further barriers to the use of the militia to enforce federal and 
state law, for American judges normally followed the English 
"Mansfield Doctrine" that soldiers serving under the direction of 
federal and state judges and law enforcement officers (marshals 
and sheriffs) did so as a posse comitatus of citizens, not as military 
men. This legal position meant that soldiers had no special pro
tection from criminal and civil suits arising from their service as 
temporary police. The inherent legal problems of law enforce
ment only complicated the delicate federal-state political prob
lems of using federal troops to "insure domestic tranquility." tll 

Aware that the states had not embraced their mi litia respon
sibilities with any great ardor, Congress attempted to prod the 
states toward militia reform with federal dollars as early as 1798. 
Concerned by chronic arms shortages among the federalized mi
litia, Congress appropriated $400,000 for arms, which would be 
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either sold to the states or stored under federal control for issue in 
a crisis. In 1803 Congress required the states to make an annual 
report of their militia strengths, organization, and stocks of arms 
and equipment. When Secretary of War Henry Dearborn finally 
collected the states' reports (albeit incomplete) in 1804, he con
cluded that the United States had over half a million enrolled 
militia, but that only 10 percent of these citizen-soldiers had 
weapons of their own. Four years later, in the middle of a war 
scare with Great Britain, Congress established an annual sum of 
$200,000 for the purchase of militia arms. The funds, however, 
would go only to those states that submitted annual reports that 
proved that they conducted musters and trained. The federal 
subsidy fell far short of the sum Dearborn estimated necessary to 
arm the militia, which was $50 million, and the money tended to 
go to those states (like New York and Massachusetts) that needed 
the money the least. In reality, only the volunteer companies 
armed and trained themselves with any constancy, subsidized by 
private patrons and small grants from the state and national 
governments. 14 

By the end of the Federalist and Jeffersonian period, an era in 
which the United States faced substantial peril from enemies 
foreign and domestic, the principles of universal military obliga
tion and compulsory service had already eroded. The standing 
forces-the U.S. Army, U.S. Navy, and U.S. Marine Corps
depended upon volunteers to expand their ranks in wartime. 
The state volunteers attracted men away from the Army by bet
ter wages, less discipline, better promotion opportunities, and 
more limited terms of service. The two naval services competed 
for sailors and marines in the Atlantic Coast sea-faring commu
nities, which meant that they lost recruits to the merchant marine 
and privateersmen in peace and war for much the same reasons 
the U.S. Army could not compete with the state volunteers. The 
statistics for the War of 1812 are illuminating. For the land forces, 
some 56,000 men served in the U.S. Army, 13,000 men in special 
federal volunteer units, and some 458,463 in state-raised units. 
(The latter figure is a bit misleading since it includes multiple 
enlistments for short terms of service.) The two naval services 
numbered roughly 12,000 officers and men in 1814, while the 
privateering force (some five hundred vessels sailed with letters 
of marque and reprisal) must have been at least twice as large. 
Moreover, all of the American land and naval forces shared com-
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mon mtsstons, except perhaps ship engagements on the high 
seas. Coast and harbor defense, for example, involved in practice 
whatever forces were available with militiamen manning gun
boats and sailors and marines fighting ashore. The concept of 
phased degrees of mobilization readiness for especially trained 
and equipped forces did not take root for another century. 15 

The Militia in the Nineteenth Centwy, 1815-1898 

During what C. Vann Woodward has called "the century of 
free security," the United States depended upon the state militias 
for wartime reserves, while at the same time national authorities 
avoided using federalized state forces for law enforcement pur
poses with the notable exception of 1861- 1865. For lesser chal
lenges to federal authority than the Civil War, like the Nullifica
tion Crisis of 1830 or the Pullman Strike of 1894, Presidents 
preferred regular troops, whose use caused fewer political and 
managerial problems. On paper the states fulfilled their duties. 
As new states joined the Union, they obediently passed militia 
laws to conform with the Act of 1792 as amended . In reality, 
compulsory militia service disappeared by the Civil War. Under 
pressure from all sorts of lobbies, the states abolished required 
musters and drills after eliminating fines for nonattendance. At 
the front of the militia abolition movement were church-based 
peace societies, workingmen's associations, and loose coalitions of 
rural and urban politicians whose constituents had tired of pay
ing commutation fees and fines-or in some cases providing free 
labor on public roads in lieu of militia service. Only the volunteer 
companies kept the concept of the citizen-soldier alive long 
enough to lay the foundations of the modern National Guard. 16 

In two national mobilizations the volunteer companies
sometimes organized into cohesive regiments in the Eastern 
states- provided the first wave of volunteers raised to fight the 
Mexican and Civil Wars. In Ohio, for example, militiamen pro
vided three regiments of volunteer infantry in 1846. In the 
spring of 1861 2,000 militiamen rallied to form the first two 
regiments of volunteer infantry raised by the state of Ohio and 
sent to Washington in time for the first Battle of Bull Run. North 
and South, the experience was the same as volunteer units, many 
of them newly formed, entered wartime service. Two famous 
regiments of the city of New York- the 7th Regiment and the 
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69th Regiment- illustrate two patterns. The 7th New York re
tained its militia status and served two short federal tours during 
the war; its ranks, however, provided 600 officers to the Union 
Arm y. The 69th New York, formed by Irish patriots to train for a 
war against England, volunteered intact for the Union Army, 
much to the relief of local politicians and Catholic prelates who 
found it a disruptive force in city politics. 17 

By the War with Spain (1898), the volunteer militia reg
iments, which by now largely called themselves the National 
Guard, offered to field more troops than the War Department 
wanted. Pressured by guardsman constituents, the McKinley ad
ministration and Congress increased the call for volunteers from 
60,000 to 125,000 (there were then 114,000 volunteer militiamen 
according to War Department records) and gave the existing 
Guard regiments the first chance to enter federal service with 
their unit identity intact and their own officers in command. 
Again, Ohio's experience is illustrative. In the 1890s the Ohio 
Guard numbered between 5,000 to 6,000 and spent about 
$ 100,000 a year, three-quarters of it state funds. Even before the 
call for troops on April 25, 1898, the Ohio Guard had recruited 
its strength up to almost 9,000 men and soon thereafter reached 
its limit of 10,000 men in eight infantry regiments, one separate 
infantry battalion, a cavalry regiment, and four artillery batteries. 
Of the 551 officers who entered federal service, only about 100 
were not prewar Guard officers, and the majority of the new 
officers were Guard NCOs. In the infantry regiments only one
quarter of the enlisted men had no military service. ln addition, 
the state built and supplied a mobilization camp in Columbus 
that provided far better facil ities than the guardsmen found 
when they fell under War Department control. T he mobilization 
in every state but Kansas followed the same pattern: prewar 
Guard regiments provided the organizational skeleton and most 
of the muscle for the state volunteers mustered into the Volunteer 
Army in 1898. 1H 

The War with Spain also demonstrated that the volunteer 
reserve movement had spread to the naval services. Led by Mas
sachusetts in 1890, fifteen states had organized small naval mili
tia units for coast and lakes defense; in 1898 the naval militia 
numbered around 4,500 officers and men. Almost to a man the 
naval militia volunteered for wartime service in the U.S. Navy. 
The concept of employment for the naval militia differed from 
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that of the National Guard, for the naval militia and the Navy 
Department agreed that the wartime citizen-sailors should serve 
as individual fillers, not as crews. Although six auxilia ry cru isers 
carried crews composed largely of naval militiamen, the majority 
of the volunteers served on regular crews. Impressed by the 
potential of the naval militia, the Navy Department soon pro
posed both a federal naval reserve (eventually created in 1916) 
and a degree of federal control (including the obligation of war
time service) over the states' naval militia, a goal achieved in 
1914.19 

The mobilization of 1898 heartened National Guar-d re
formers, most notably those Guard officers who had founded the 
National Rifle Association (1871) and the National Guard Asso
ciation (1879), but it also did little to dampen the Guard's critics, 
most notably officers of the U.S. Army. On the plus side, the 
National Guard of 1898 was a far more stable and effective 
military organization than it had been at its rebirth in the 1870s. 
The Guard regiments in the Pullman Strike of 1894 showed a 
higher level of discipli ne and competence than their performance 
in the Railway Strike of 1877. State support for the Guard had 
climbed to $2.3 million by 1891, and another militia act in 1887 
had increased the annual federal subsidy to $400,000. Neverthe
less, following the scathing indictment ofBvt. M~. Gen. (Colonel, 
U.S. Army) Emory Upton in his unpublished and incomplete 
MiLitmy Policy of the United States, officers of the Regular Army 
had developed a long list of familiar complaints about the Guard. 
The Army's conventional wisdom-reflected by its own Uptonian 
mobilization plan of 1898-was that the National Guard could 
not be sufficiently reformed to serve as a reliable wartime reserve 
force. 20 

The Army's critique focused on the institutional weaknesses 
linked with dual control, sanctioned by the Second Amendment 
and the subsequent militia acts passed by Congress. The list of 
Guard flaws was comprehensive and in part accurate: 

a. Guard officers did not meet federal standards in military 
education and depended upon political influence and unit popu
larity for their commissions. Senior officers, including the state 
adjutant generals' staffs, were especially unfit. 

b. Guardsmen insisted on federalization by unit and contin
ued unit integrity after federalization, which only prevented the 
optimal use of guardsmen's military skills and the perpetuation 
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of slack command and persistent indiscipline. Experienced sol
diers from the Guard should be distributed throughout a wartime 
Army, not remain concentrated in hometown units. 

c. Guard units might train individual soldiers, but they could 
not train as units, even at the company level. They were too small, 
did not have adequate equipment and training facilities, did not 
attend weekly drills or the five-day summer camp in adequate 
numbers or for a long enough period of time, and had no one 
present who could set Regular Army standards. 

d. State duties, especially riot control and disaster relief, de
tracted from training for wartime operations. 

e. The state governments would not provide funds for ade
quate armories, training sites, and mobilization camps. 

f. Guardsmen, especially the older officers and NCOs, were 
not physically fit for field service, and Guard medical officers 
were not sufficiently rigorous either when guardsmen enlisted or 
when guardsmen mustered into federal service. Emergency 
medical examinations upon mobilization took too much time and 
caused too much unit turnover at a time when personnel stability 
was essential. 

Although individual Army officers had served amicably as 
Guard advisers since the late 1880s and several hundred of them 
had served with the Army's blessing as Volunteer officers in 
1898, the War Department's official position in 1899 was that the 
Second Amendment prevented significant reform of the Na
tional Guard. Instead, the Army wanted Congress to assert its 
constitutional right under Article I, Section 8, to create a reserve 
force that would be under complete federal control.2 1 

Reform of the National Gtw1·d and Oreation of the Reserves 

At the height of the Progressive Era the United States re
formed its military mobilization system, in the process creating a 
new constitutional relationship between the federal government 
and the states. Like many other reforms of the Progressive Era, 
the national interest emerged dominant, but not completely so. 
But from 1900 until 1916, the War and Navy Departments as
sumed the principal responsibility for creating and supporting 
land and naval reserve forces. In the constitutional sense, Article 
I, Section 8, took precedence over the Second Amendment, but it 
did so only because the political context for defense policy had 
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changed. First, the United States after 1898 had assumed respon
sibility for the defense of territories, commonwealths, and protec
torates beyond the North American continent. In addition, it had 
entered a period of international rivalry with the great powers of 
Europe and the J apanese Empire, which in theory could send 
invasion fleets to the Western Hemisphere-or at least establish 
bases and colonies in Mexico and the Caribbean basin. Last, 
Americans seemed prepared to let the national government col
lect taxes and finance public projects that in the past had been 
reserved to private enterprise or state initiative. In a narrower 
sense, the attentive public wanted Congress to bring more ration
alism and efficiency to military affairs, which meant more plan
ning for mobilization and more influence by professional officers 
on defense matters. After a century of independence and aggres
sive insistence upon its political uniqueness, the United States 
was ready to follow European examples in shaping its military 
institutions. 22 

Congress demonstrated its interest in militia reform in 1900 
by increasing the annual subsidy to $1 million, and in 1902 it held 
hearings on a War Department bill, endorsed by the National 
Guard Association, to replace the Uniform Militia Act of 1792. 
The idea of milita reform received support from influential con
gressmen (including Congressman Charles Dick of Ohio, a com
mittee chairman and National Guard major general), Secretary 
of War Elihu Root, President Theodore Roosevelt, and a signifi
cant portion of the Army officer corps. All the reformers agreed 
that the organized militia, i.e., the volunteer National Guard, 
might become the Army's first source of wartime reinforcements 
if fueled with federal dollars and supervised by the War Depart
ment. The National Guard leadership did not rally uniformly 
behind this change of emphasis upon mission, for the general 
pattern of state subsidies for the Guard had been on the increase. 
The source of state interest, however, was the Guard's utility in 
suppressing labor disputes (also on the rise), a mission many 
guardsmen did not relish. The Guard lobby, however, found 
obnoxious provisions in the War Department's 1902 draft legisla
tion. The central offending provision was an article that all owed 
the federal government to create a reserve force unconnected 
with the militia provisions of the Constitution. This provision 
allowed the Army to recruit soldiers, then discharge them as 
veterans into a pool of obligated reserves much like the British 
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Army system then in effect. When Congress passed the Militia 
Act of 1903, the provision for a federal reserve force had disap
peared from the legislation. Another casualty of the compromise 
bill (known as the Dick Act) was the suggestion that the govern
ment might raise federal volunteers before it turned to the Guard 
for wartime reserves. The Guard wanted to be the first reserves 
called- but on its terms.23 

The Militia Acts of 1903 and 1908linked the National Guard 
to the U.S. Army in ways considered visionary in the 1890s. T he 
Guard accepted substantial obligations: to drill twenty-four times 
a year, which meant one night every two weeks, to attend a one
week summer camp, and to train at drill and summer camp in 
accordance with U.S. Army regulations and performance stand
ards. Federal subsidies, which jumped to $2 million (1903) and 
then $4 million ( 1908), would go only to organized units that 
accepted federal attendance standards; a complicated subsidy 
system rewarded those Guard units that trained most with the 
Regular Army. Federal funds could be used not only to purchase 
arms and equipment but to pay guardsmen to train. In return, 
the War Department became obligated to accept all Guard units 
(regardless of arm) upon mobilization before it asked for federal 
volunteers. The War Department, however, did not have to main
tain Guard units in their original form upon mobilization, but the 
Guard accepted this potential risk since most Guard units were 
infantry and expected to serve as such. In addition, the Guard 
would be represented within the War Department by a Division 
of Militia Affairs, which would report directly to the Secretary of 
War, not to the War Department General Staff (1903), which 
guardsmen distrusted. The 1908 act provided the most sweeping 
change upon the Guard's post-mobilization service: once ac
cepted as federal troops the Guard could serve for a period of 
time determined by the federal government and beyond the 
limits of the continental United States.24 

On the surface the Militia Acts of 1903 and 1908 represented 
a new status for the Guard. In complementary actions Secretary 
Root opened Army schools to Guard officers, assigned Regular 
officers as permanent advisers to those Guard units that re
quested them, and authorized more joint Army-Guard maneu
vers. Federal subsidies to the Guard soon reached a 1:2 ratio to 
state contributions. The War Department took seriously its obli
gation to supply the most modern arms and equipment to the 
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Guard. Between 1903 and 1916 the federal government spent 
$53 million on the Guard, more than its total expenditures be
tween 1872 and 1903. In 1912, however, thejustice Department 
and the War Department-in a fit of constitutional legalism
took the bloom off the reform movement by issuing an opinion 
that the militia still drew its essential legitimacy from the Second 
Amendment, which meant that the National Guard, even if it 
volunteered for federal service as units, could not be deployed 
outside the continental Uni ted States. T his interpretation of the 
law, unchallenged in the courts, brought the militia reform move
ment to a temporary halt since the War Department General 
Staff needed troops for overseas reinforcements, not continental 
defense.25 

The National Guard soon found itself challenged by a War 
Department effort, championed by Maj. Gen. Leonard Wood, 
chief of the General Staff (1910- 1914), to create a reserve force 
outside the organized militia. In the end the National Guard 
prevai led , largely because of its influence in Congress, but its 
victory was incomplete. In another round of military reform in 
1915-1916 the Guard defeated a War Department proposal to 
create a federal reserve force (the visionary "continental army" 
plan), but it did so only by accepting substantial modifications to 
its status as the first land force reinforcements in wartime. In 
exchange for more federal control (forty-eight drills) and a dual 
enlistment oath, which obligated guardsmen for federal service 
and federal standards upon enlistment, the Guard maintained its 
position that it should be the principal source of units for wartime 
service. T he national government would provide more fu nds for 
training, including drill pay. 

The National Defense Act of 1916, however, provided the 
foundation for a separate federal reserve force built around a pool 
of officers unattached to the militia system. As students of mili
tary mobilization from George Washington to Leonard Wood had 
concluded, the central defect the United States faced was not 
finding able en listed men, but the serious shortage ofjunior offi
ce rs. T he War Department had already found a lte rnative 
sources: college students who had taken military training in the 
land-grant colleges established by the Morrill Act of 1862, citizen 
volunteers who had participated in Army-sponsored summer 
camps (the "Plattsburg Movement") begun in 1913, and civilian 
professionals whose ski lls might be used by the Army as 
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specialist-officers upon mobilization. Although the National De
fense Act of 1916 further legitimized the National Guard as the 
source of prewartime trained units, it opened the door for devel
opment of another reserve force by authorizing the Army's Offi
cers Reserve Corps. This precedent was further reinforced by a 
complementary movement to give the Navy Department the ulti
mate control over the states' naval militias (and their marine 
detachments) in legislation passed by Congress in 1914-1918. In 
sum, the reserve reform movement of the Progressive Era had 
provided the War and Navy Departments the congressional sanc
tion to develop reserve forces programs that did not depend upon 
state cooperation. Although the most extreme version of reserve 
forces reform- the concept of compulsory peacetime military 
training- went down to resounding defeat in the "Preparedness 
Movement," the national government had clearly established its 
right to establish the conditions under which it would accept 
reserve forces into federal service in wartime.2 6 

The Constitution and the Reserve FoTces in the Em of Wo·rld Wm· 
and Cold Wa1· 

The constitutional compromise reflected in the National De
fense Act of 1916 on the authority to raise reserve forces has now 
survived more than seventy years, four m~or wars, two lesser 
federal mobilizations (19 16 and 1961), and thousands of natural 
disasters and civil disturbances. It has also passed from volunteer
ism through conscription and back again to volunteerism. The 
compromise is at once ingenious and illogical. T he national gov
ernment may use its authority under Article I , Section 8, to create 
reserve forces, even those that drew their original legitimacy from 
the Second Amendment and the state militia tradition. Even 
though the federal government determined the National Guard's 
primary mission preparing units for active military service in 
times of crisis- and provides virtually all of the funds that sup
port the Guard, it did not prohibit the states from using the 
Guard for state missions. At the same time the Guard could not 
use its influence in Congress to prevent the creation of a separate 
Army Reserve and Air Force Reserve, but it could insist upon the 
creation of the greatest anomaly of all , an Air Force National 
Guard. The naval services, on the other hand, severed their 
connection with the naval militias and developed reserve forces 
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with no constitutional ambiguity and no special roots outside 
their parent services. 

The nationalization of the Guard accelerated after World War 
I when Congress in 1920 amended the National Defense Act of 
19 16. Another set of amendments in 1933 removed the last 
constitutional ambiguities, if not the last conflict between the 
Army and the Guard over the execution of reserve policy. Al
though all land forces before 1940 recruited volunteers, the legis
lation of the period had to assume that another war would bring 
conscription as it had done in 1917, an assumption that compli
cated Army-Guard relations. In addition, the Guard had to ac
cept that Congress would authorize the War Department to build 
a federal reserve force with no constitutional ties to the Second 
Amendment. The 1920 legislation provided the basic concept: 
that the three major components of the land forces constituted 
one army, the Army of the United States. In wartime volunteers 
and conscripts would enter the Army of the United States 
through the Regu lar Army, the National Guard, and the Orga
nized Reserve. Congress again rejected proposals for compulsory 
peacetime military training, which reflected public attitudes in 
the 1920s and 1930s. It did , however, eliminate the last vestiges 
of uncertainty over the status of the National Guard in 1933 by 
declaring that federa ll y recognized and supported militia units 
now constituted "the National Guard of the United States of 
America," an organic component of the Army of the United 
States that the President might mobilize when Congress declared 
a state of national emergency. The Guard could be federalized for 
periods determined by the national government and sent any
where in the world, as some guardsmen learned to thei r dismay 
in 1941 and 1942.27 

The legislation of 1920 and 193 1 recognized that the National 
Guard would train in peacetime and fight in wartime as tactical 
units, up to and including fu ll divisions, as it had in World War I. 
T he legislation, however, did not bring simplicity to the Army's 
reserve components because of its provisions for training peace
time reserve officers. World War I had again demonstrated a 
critical Army weakness, small unit leadership. The 1920 legisla
tion repeated and strengthened the 1916 concept of an Officers 
Reserve Corps; Guard officers could henceforth hold rank in the 
Officers Reserve Corps and escape federal screening upon mo
bilization. What concerned Guard leaders was that the ORC, 
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which manned the headquarters cadre of Army Reserve divi
sions, would attract quality volunteers in such numbers that the 
Guard could not improve its own leadership. The rank structure 
in the Officers Reserve Corps provided exciting chances for ad
vancement since it reflected a force structure of a minimum of six 
divisions. In 1939 the National Guard numbered almost 200,000 
members, but the Officers Reserve Corps ran a close second with 
116,000 members. The Guard, however, held a substantial ad
vantage since it paid its members to drill, and the ORC did not. 
Throughout the 1930s, for example, the Army provided only 
about one-quarter of the ORC with paid active duty training and 
limited that training to one two-week period. When pressed to 
fund training and provide equipment for its reserve components, 
the War Department favored the Guard as the Congress in
tended. Ironically, the Army Reserves of the interwar period soon 
voiced the same complaints about the Guard that the Guard had 
made about the Regular Army before World War 1.211 

T he last great test of federal-state relations occurred during 
the disorders that arose during the rise of the civil rights move
ment in the 1950s and the subsequent urban race riots and 
antiwar campus disturbances of the 1965-1970 period. In every 
test of presidential authority to use troops, especially those of the 
National Guard , Presidents Eisenhower, Kennedy, Johnson, and 
Nixon won in the courts and in Congress. The usc of troops in 
civil disturbances, however, also revealed that the public would 
criticize the whole Army when the Guard, sometimes operating 
under state military laws that did not conform to Department of 
the Army regulations, demonstrated little competence for riot 
duty. At the Kent State killings of May 1970, for example, Ohio 
Army National Guardsmen were not bound by the same strict 
rules on the use of deadly force then applicable to the U.S. Army. 
Defense Department pressure, however, soon brought Guard riot 
control doctrine into conformity with federal standards. The riots 
of the period also demonstrated that the state governors still 
might require military forces, for in 1965-1971 guardsmen par
ticipated 261 different times in civil disturbances. In Ohio, for 
example, guardsmen saw duty during these years in thirteen 
natural disasters, six prison riots, and twenty-seven civi l distur
bances. Even though the Guard depended on federal dollars and 
trained for mobilization, it remained available for state functions 
as the Second Amendment intended.29 
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If one portion of the fundamental constitutional struggle over 
reserve forces policy had largely been resolved before the United 
States entered World War II, another set of conflicts and accom
modations emerged after the war. As the question of dual federal
state control of the Guard sank under the accumulated weight of 
federal dollars, the demands of a national security policy based on 
deterrence and forward, collective defense produced a new set of 
issues, some of which were simply old issues recast in Cold War 
terms. Although reserve policy conflict eludes easy simplifica
tion, the fundamental battle lines are now drawn betwen the 
shared responsibility of the President and Congress to "provide 
for the common defense." Presidents, principally through the 
Department of Defense, have emphasized policies designed to 
man and equip the active duty forces, while Congress, respond
ing to its reserve forces constituents rather than the nation's 
military professionals and DOD civilians, has viewed the reserve 
forces with more sympathy. Of course, the National Guard Asso
ciation of the United States remains the most effective reserve 
forces lobby, followed by the Reserve Officers Association. Only 
one President, Dwight D. Eisenhower, sought reserve forces re
form and then probably for the wrong reasons, the cost-savings 
he anticipated by a major reduction in the active forces' conven
tional war capability. Perhaps Secretaries of Defense Robert S. 
McNamara and Melvin Laird should be counted as champions of 
the reserve forces, but their vision of reserve forces improvement 
stemmed from fiscal and political problems rooted in their active 
duty force programs.30 

At issue are basic differences over the likelihood that the 
United States will ever fight a protracted conventional war that 
will require a full mobilization of its reserve forces. During the 
Korean War the federal government called only one-quarter 
(about 600,000 of 2.5 million) of its obligated reservists to active 
duty; only one-third of the Army National Guard entered federal 
service. The Air Guard and Air Force Reserve called around 
150,000 men to active service, which represented about 80 per
cent of the Air Guard and much of the new Air Force Reserve. 
More Army reservists (about 250,000) served than Army guards
men (138,000) since the Department of the Army determined 
that it needed to bring its existing units to wartime strength and 
to provide experienced replacements to its divisions in Korea. 
The 1968 mobilization was even more limited; about 37,000 
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guardsmen and reservists from the Army, Air Force, and Navy 
entered active service. 3 1 

The emphasis upon the readiness of the active duty forces 
produced the nation's first extended experiment with obligated 
peacetime military service, for between 1948 and 1973 Congress 
provided the Department of Defense with the authority to take 
conscripts through the Selective Service System. The wars in 
Korea and Vietnam, of course, had a great deal to do with the 
survival of the draft, but the threat of the draft in 1953- 1965 
stimulated volunteer enlistments in the "all-volunteer" Air Force, 
Navy, and Marine Corps while the Army actually took draftees to 
make up for its shortage of volunteers. Congress attempted to 
provide some order to the concept of obligated service, active 
duty, and service in the reserve components in a series of laws 
that began with the Universal Military Service and Training Act 
of 1951 and continued through the Reserve Forces Acts of 1952 
and 1955. Although the legislation never cured the equity prob
lems (exposure to combat and the inconvenience of extended 
active duty) that had emerged with a vengeance during the 
Korean War, this additional flurry of reserve forces reform did 
bring change. The laws eventually allowed a potential draftee to 
enlist directly into a reserve component and thus exchange a two
year service obligation in the Army (and longer in the other 
services) for a much shorter period of initial active duty training 
(six months in the Army, Air Force, and Marine Corps, but two 
years in the Navy), follo·wed by seven and a half years in the 
reserves. The Jaws further provided that most of the reserve 
service had to occur in organized units and that the individual 
reservist had to attend all scheduled training or face involuntary 
recall to active duty. Although the Army Guard objected to some 
provisions of the two Reserve Forces Acts, e.g., control of recruit 
training, it had to accept its having to confor m or lose federal 
funds.32 

The last major test of wills between the Department of De
fense and Congress occurred in 1966 and 1967 over the issue of 
reserve components reorganization and produced the Reserve 
Force Bill of Rights and Revitalization Act of 1967. Although 
Congress accepted that the Secretary of Defense could control the 
allocation of reservists between the Selected Ready Reserve (drill
pay units) and the Individual Ready Reserve (individuals obli
gated to serve but not in a drill-pay status) and could control each 
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service's plans to abolish, create, or redesignate reserve units, it 
asserted its ultimate right to use the legislative process, princi
pally the annual task of defense authorization and appropriation, 
to make binding decisions upon reserve force structure, modern
ization, manning, and personnel policies. Although Congress has 
now provided the President with the authority to call 200,000 
reservists to active duty without special congressional authoriza
tion, the War Powers Act of 1973 binds the President in his use of 
reserves just as it binds his use of active duty forces. T here is little 
question that Congress, asserting its constitutional authority from 
Article I, will ensure that the current "Total Force" Policy will 
reflect its judgments, not just those of the Department of 
Defense. 

T he reserve components of the American armed forces have 
become neither Washington's "broken staff" nor Peter B. Porter's 
"shield of the republic," judgments accurate enough in their own 
way in their own time. T he active duty forces outnumber the 
trained and ready reserves (2.2 million to 1.6 million), and only 
the Army's reserves are larger in numbers than the Regular 
forces ( J .05 million to 78 1 ,000). At the same time all four armed 
services annually testify that they cannot-and will not-fight 
another conventional war without using reserve units for aug
mentation and reinforcement and calling to duty I nd ividual 
Ready Reserves to bring active units up to war strength. As it has 
in other aspects of America's public life, the Constitution has 
proved both durable and e lastic in providing reserve forces.33 
This responsibility, however, has produced a continuing series of 
Constitutional struggles for domination of the policy process. The 
current suit filed by the state of Minnesota to cha llenge the 
constitutionality of the Montgomery Amendment to the Defense 
Authorization Act Fiscal Year 1987 should come as no surprise. If 
nothing else, it proves that the memory of the militia tradition has 
persisted as a symbol of the federal system. Certainly the found
ing fathers' fears of praetorianism have faded. Their concern that 
the nation would paralyze itself with internal political controversy 
are not so easily dismissed. If continued vigilance is the price of 
liberty, so too is intelligence and moderation in providing for the 
common defense. At issue is the federal government's authority 
to send Guard units to "dangerous" foreign locations for annual 
training duty. 
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A Question of Sovereignty: 
The Militia in Anglo-American 

Constitutional Debate 1641-1827 
by 

Lawrence Delbert Cress 

The militia- a force consisting of citizen-soldiers for whom 
the bearing of arms is not a primary occupation- holds a special 
place in the constitutional and military history of the early Amer
ican Republic. Inheritors of the classical republican suspicion of 
professional soldiers, Americans debated the merits of a citizen
soldier long after most nations, including Great Britain, had ac
cepted the Regular Army as the best means to guarantee external 
security and domestic tranquility. Despite the citizen-soldier's 
mixed record during the Revolutionary War, few Americans 
could imagine a republican form of government without a militia. 
If not military prowess, the militia symbolized sovereignty, the 
ultimate source of power in society. Thus, access to and control of 
the citizen-soldier was a constitutional matter of high priority 
within the states, at the national level, and between the state and 
federal governments throughout the late eighteenth and early 
nineteenth centuries. 

This essay explores the assumptions behind, and implications 
of, the militia powers granted the national government in 1787 by 
examining English precedent and American practice. Many of 
the ideas that shaped American thinking about the militia's con
stitutional importance had roots in seventeenth-century English 
constitutional debates. Tensions arising from competing royal 
and parliamentary claims for control over the militia contributed 
to the fa ll of Charles I and continued to influence English consti
tutional thinking through the Glorious Revolution. Revolutionary 
Era American state constitutions mirrored many older English 
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concerns about executive tyranny. They also provide a context for 
understanding Federalist-Anti federalist differences over the mili
tia that emerged during the ratification of the Constitution. Fi
nally, the debate over the militia during the War of 1812 sheds 
light on the evolution of the federal system of government during 
the early national period. 

English P1·ecedenl 

The effort to control and direct the military capacity of armed 
citizens in England dates back to a late-thirteenth-century statute 
prohibiting the nobility from coming armed to parliaments and 
other assemblies called by the king. 1 Fifty years later, the Statute 
of Northampton threatened Englishmen with the forfeiture of 
their armor and imprisonment for confronting the king's justices 
and ministers "with force of arms" or for riding armed through 
markets and fa irs.2 T he statute was little regarded, however. In 
1383 and again in 1396 Richard II signed new laws limiting the 
bearing of arms "without the king1s special license" in an effort to 
prevent conduct "contrar y to the form of the statute of 
Northampton."3 

These statutes were more concerned with maintaining public 
order than marshaling military might. Nevertheless, they suggest 
something of the armed citizen's place in early English society. 
Fi rst, the tranquility of the realm took precedence over the incli
nations of armed individuals; public display of "dangerous and 
unusual weapons" was prohibited. Equally important, bearing 
arms was a social privilege, not a constitutional right. T hese 
statutes did not prohibit the wearing of arms appropriate to an 
individual's rank and standing. Respectable persons were ex
pected to be prepared "to suppress dangerous riders, rebels, or 
enemies ... of the realm"4-the same duties outlined for militia
men in federal service in the Constitution of the United States. 

Medieval and early modern English militia law paralleled the 
statutes governing the private use of arms. Henry II 's Assize of 
Arms (1 181) and Edward l's Statute of Winchester (1285) linked 
specific military obligations to income and social standing. Sim
ilarly, Henry VIII requ ired a ll subjects receiving lands, honors, 
offices, and other "hereditaments" from the king to bear arms in 
the "defense of the realm, or against his rebels and enemies."5 
The feudal assumptions behind these laws had largely disap-
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pcared by the late sixteenth century, but the link between mili
tary responsibility and socioeconomic status remained. Under 
Elizabeth I peers served as militia lord lieutenants, commanding 
county units composed of and financed by local aristocracy, mem
bers of the landed gentry, and well-to-do gentlemen. The stability 
of the realm dictated that local authority bend to the needs for the 
kingdom, however. Thus, the ultimate authority over these local 
units rested with the crown.6 

Royal control of the militia and its well-to-do membership was 
an unquestioned assumption of English political life until the 
House of Commons claimed control of the militia for itself in 
164 1. The move immediately polarized the nation's political com
munity, provoking civil war. At stake was far more than the 
control of the militia. Though far from a mighty military institu
tion, it symbolized sovereignty. Without command of the militia, 
complained Charles I, "Kingly Power is but a shadow." The par
liamentary leadership knew that, too. T heir challenge was to 
offer a rationale for legislative rather than executive control of the 
nation's a rmed forccs. 7 T he arguments they offered arc of inter
est to us because they echoed through the American debate over 
the militia during the early national period. 

Charles I's claims were simple and straight forward . God and 
the law-beginning with the thirteenth-century statutes regulat
ing the bearing of arms-gave the king the power to suppress 
rebellion and resist invasions. Thus, "no Iawes [were] to be made, 
nor armes be taken up" without the king's consent.S Proponents 
of parliamentary power considered the king's position an affront 
to parliamentary prerogative and a claim to arbitrary power. 
Short on custom and legal precedent, though , they looked to 
necessity, reason, and natural law to support their claims. 

Henry Parker, among the most influential of Parliament's 
advocates, understood that sovereignty was at the heart of the 
debate over the militia. While not a republican, he argued that 
princely power depended on popular trust. All "Power is origi
nally inherent in the People," he wrote; "it is nothing else, but 
that might and vigor which ... a societie of men containes in 
itsclf."9 The king's authority over the militia, a rgued another 
essayist, dated to Parliament's request that Edward III appoint 
the high officers of the realm. Royal authority, then, was derived 
from the body politic, not God, and it was bound by laws enacted 
by Parliament. Hence, Parker and others, skipping over Parlia-
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ment's own unrepresentative character, looked to that institution 
to ensure that the military power of the state served the common 
good. Parliament had, they claimed, an "inherent and underivcd 
authority" to protect itself and defend the realm. IO 

Other essayists were less certain of Parliament's prerogatives, 
though all concluded that existing circumstances justified the 
actions taken by the House of Commons. "In time of necessitie, 
illegal acts, arc made legal: and things uterly against law, justifia
ble," wrote one supporte r. Men gave their allegiance to the crown 
in exchange for protection under normal circumstances. But 
when the king failed to protect his subjects, that obligation fell to 
Parliament. To argue otherwise empowered the king to destroy 
the kingdom, while denying to the people the ability to defend 
themselves. In short, if the king failed to act in the interests of the 
realm, reason and necessity required that Parliament defend king 
and country. "The Parliament (which is the representative body 
of the Whole rcalme, and the eyes of all the kingdome) must of 
necessitie have the best cognizance and information of all immi
nent and approaching danger: ergo, they are the best and most 
competent judges of it."• J 

The conflict between Charles I and Parliament over the mili
tia ended in civi l war and the centralization of military power over 
the army and militia in the hands of Parliament. Some English
men, however, remained concerned. Parliament's power to •·aise 
an army, levy taxes for its support, and press men into service in 
and outside the kingdom exceeded that ever held by the crown. 
Should Parliament, any more than the crown, be entrusted with 
the power to raise both money and arms? asked an essayist ad
vocating the decentralization of the militia in 1648. "The exercise 
of all which particulars are so many encroachments, or rather 
invasions upon the liberty and property of the subject," he con
cluded. Parl iament's control of the militia only heightened con
cern. Under past practices, the king commanded the militia, but 
Parliament limited the uses to which it could be put. Neither "had 
power by law arbitraril y to exercise the militia after their own 
pleasures and wills." 12 The new arrangement, proponents of a 
strong local militia argued, opened the way for arbitrary govern
ment. At least for advocates of militia reform, the only sure de
fense against the misuse of military prerogatives was a strong 
militia founded in the counties. 

Hope for a vital local militia structure disappeared with the 
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purge of the House of Commons in December 1648. Cromwell's 
"Rump" Parliament preferred a standing army to the decentral
ized command structur:e envisioned by the Militia Ordinance of 
1648. Indeed, in 1655 Cromwell transformed the nation's milit ia 
in to an auxiliary of the professional army. Separated from the 
control of the local gentry, the militia was composed of paid 
volunteers and commanded by eleven major generals empowered 
to lead it into service anywhere in the realm. T his new structure 
gave Cromwell a reliable military reserve able to suppress rebel
lion and crime, but it also enraged county gentlemen who re
sented being supervised or superseded by agents of the central 
govcrnment. 13 

T he restoration of Charles II marked the end of Parliament's 
control of the militia. The militia acts passed in 1661, 1662, and 
1663 returned command to the crown, made it unlawful to take 
up arms against the king or "those commissioned by him," and 
empowered lord lieutenants and their deputies to search and 
seize the weapons of any person deemed a threat to peace. Ini
tia lly Charles used these expanded powers to disarm and im
prison religious dissenters and to confiscate public arsenals in the 
towns they controlled. The old tension between local and central
ized control of the mili tia remained, however, as the day-to-day 
control over the militia returned to the county gentry tradi
tionally and ideologically suspicious of royal intrusion and inter
ference. Indeed, the early efforts by the king and court to use the 
militia as an agent of centralized political authority failed in the 
face of determined local resistance led by lord lieutenants more 
loyal to their counties than the crown. Moreover, the Restoration 
Parliament, fearful of a powerful royal militia, would accept no 
militia that was not militarily innocuous, decentralized, and 
firmly under the control of the county gentry.14 

Frustrated by his inabi lity to remodel the militia after Crom
we ll's plan of 1655, Charles II turned to the Regular Army. The 
Disbanding Act of 1660 enabled the king to keep soldiers as long 
as he paid for them himself. T h roughout his reign, Charles II 
maintained at his own expense a peacetime force of approx
imately 6,000 men. Parliament acquiesced, believing that a small 
army posed no threat so long as it controlled the kingdom's purse 
strings. Parliament even provided funds for an expanded army 
during the Dutch Wars of 1665-67 and 1672-74 and again in 
1678 when war with France was expected, but it insisted that the 
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army be reduced when each crisis passed. 15 The informal consti
tutional arrangement that kept peace between king and Parlia
ment hardly survived the coronation of James II , however. The 
new monarch, using income newly granted by Parliament, ex
panded the size of the army, doubling the number of Catholic 
officers in the king's service and dispersing the army through the 
English countryside. In an effort to make the county militias 
more responsive to royal authority, James named Catholic officers 
to replace many Protestant lord lieutenants and deputies. Still 
suspicious that the locally oriented militia was unsuitable for 
furthering royal ambitions, James disarmed the militia in Ire
land, Scotland, and in parts of England. Elsewhere, the militia 
ceased to train after 1685, often at the suggestion of the king. 
Only London's trained bands and the regiments of Dorset and 
Norfolk were capable of performing even local police duty by 
1688. When William of Orange invaded, the militia was disor
ganized and d isaffected , commanded by a mixture of inex
perienced Catholics, often hated by those they commanded, and 
disillusioned Protestants unwilling to act on the king's behalf or 
ready to join the invading army of William of Orange.10 

James II's usc of the army and abuse of the militia contrib
uted directly to his inglorious exile to France. According to Parlia
ment, James had subverted Protestantism as well as the civil laws 
and liberties of the kingdom by "raising and keeping a standing 
army ... without the consent of parliament" and by "causing 
several good subjects being Protestants to be disarmed, at the 
same time when papists were both armed and employed." The 
Declaration of Rights presented to William and Mary both re
defined the military powers of the English king and restated 
long-standing assumptions about the armed citizen's place in the 
realm. 

The revolutionary settlement prohibited the English mon
archy from raising an army during peacetime without Parlia
ment's consent. This changed fundamentally the crown's military 
prerogatives, tying the power to make war to the legislative au
thority of Parliament. The Declaration of Rights also guaranteed 
"that the subjects which arc Protestants may have arms for their 
defence su itable to their conditions, and as allowed by law." 
Though not explicitly a call for the revival of the militia, the 
assertion that every Protestant had a right to arms reaffirmed the 
value of the militia in the constitutional balance that guaranteed 
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English liberties. Implicit too was the notion that legitimate mili
tary power resided, not with an army created by the king and/or 
Parliament, but in the independent citizenry composing the 
county-based militia units. Finally, by consciously making access 
to arms subject to legislative enactment and social rank, the revo
lutionary settlement continued the ancient custom of giving men 
the right to possess arms according to their social and economic 
standing, except that Cathol ics were now denied that privilege. 
Considering the prevailing legislation restricting the ownership 
of guns to persons holding property with a "clear yearly value of 
100 pounds per annum," this effectively limited the right to bear 
arms to the Protestant upper class .1 7 

As it happened, the new constitutional arrangement helped 
render moot the debate between king and Parliament over the 
militia. Parliament, as always suspicious of the royal influence in 
the counties, had no interest in promoting a strong militia system. 
A revived militia, even if membership were limited to the Protes
tant upper class, would only enhance the king's independence 
from Parliament. The House of Commons, at least, entered the 
reign of William Ill convinced that its new fiscal power over the 
Regular Army offered the best avenue by which to control the 
crown's military ambitions . The crown, on the other hand, had 
little interest in devoting its resources to rebuilding county mili
tias best known for their undependability. Besides, the military 
demands that came with a war with France on the Continent 
required the steady and reliable service of trained regulars. By 
the first decade of the eighteenth century, only the Old Whigs, 
in te llectual heirs of the republican theorists of the mid
seventeenth century, remained convinced that a vital militia of
fered the only sure means of preserving liberty and national 
security. These political thinkers doubted Parliament's ability to 
act on its military powers independent of royal influence. 

American Revolutionary Constitutions 

In America some eighty years later, the militia while not 
renowned for its exploits in the field was still a military and civil 
institution to be reckoned with. Like the members of Parliament 
in 1688, delegates to state constitutional conventions during the 
Revolutionary Era wrote constitutions with an eye toward ensur
ing that their government's military capacities did not become the 
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vehicle for executive tyranny. While every state named the gover
nor the commander in chief of both militia and regular state 
troops, the real power to mobilize the states' military institutions 
belonged to the representative assemblies. Regular troops could 
not be raised or officers commissioned in any state without the 
consent of the elected assembly, and in some states the right of 
the governor personally to lead the state's troops was circum
scribed. Most states also limited the civilian appointments an 
active duty military officer could accept. The purpose was to 
ensure that military commissions were not used to expand the 
power and influence of the governors or to undermine the auton
omy of the state assemblies. 18 Neither were state governors given 
unlimited control over their respective militias. Only in Massa
chusetts did the governor hold an independent power to call out 
the militia. T here the people gave the governor broad military 
powers, but retained a popularly elected militia officer corps. 
Most states required the consent of an executive council (usually 
chosen by the general assembly) before the militia could be mo
bilized. Moreover, state constitutional conventions largely denied 
governors a role in the appointment of militia officers, preferring 
to divide that power between the militia's rank and file and the 
representative assembly. Virginia and New York were the only 
exceptions: the former required the governor to consider the 
recommendations of the county courts and the latter made gu
bernatorial appointments dependent on the advice of the execu
tive council. 

The Articles of Confederation exhibited the same concern 
about the centralization of military authority. The Continental 
government had the authority to raise (with the consent of nine 
states) an army, direct its operation, establish rules for its conduct, 
and appoint general and staff officers under its control. Nev
ertheless, the states controlled the means by which the troops 
were to be mobilized, and they appointed officers through the 
regimental level. The Continental government had no control 
over or access to the states' militia forces. The state delegations 
that met in Philadelphia during the summer of 1787 dramatically 
changed the locus of military power in the new republic. The new 
Constitution granted Congress the power to declare war and to 
raise, support, and regulate an army and navy. Congress also was 
given the power to organize, arm, and discipline the militia and 
the authority to call it out to enforce federal laws, maintain civil 
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order, and expel foreign invaders. Command over all troops 
raised for federal service, whether regular or militia, was vested 
in the office of the President. Except in emergencies the states 
were prohibited from raising troops without congressional 
consent. 

Still, constitutional safeguards rooted in the political theory of 
seventeenth-century England prevented the misuse of the mili
tary arm of government. Congress could raise and support armies 
in peacetime, but appropriations were limited to two-year terms. 
The powers to raise and command troops also were divided be
tween the legislative and executive branches. Federal access to 
the state militias was li mited, too. Congress could call out the 
mil itia, but only to enforce federal law, suppress insurrections, or 
repel invasions. Finally, the states retained supervisory authority 
over congressionally prescribed militia training programs as well 
as the right to appoint militia officers. 19 

The Constitution's military provisions generated a heated de
bate over the implications of centralized military power, however. 
Antifederalists feared the reordering of the Republic's military 
powers principally because they doubted the national govern
ment's ability to reflect popular sentiment. Republican govern
ment, they thought, worked in the states because the people were 
regularly in touch with their representatives . Delegates to Con
gress would represent districts many times larger than those of 
state assemblymen. Their terms of service would be longer too, 
funher reducing contact with their constituents. To give a gov
ernmental body incapable of representing the public interest the 
power to raise armies and to organize and call out the militia was 
tantamount to granting a king sole control over the military forces 
of his realm. The Antifederalists feared that, like the English 
kings ofthe Restoration, the proposed federal government would 
saddle the young Republic with an oppressive and expensive 
standing army. 

Antifederalists were equally concerned that the state militias 
would suffer under the new constitutional order. Opponents of 
the Constitution knew only too well that ambitious monarchs, like 
Charles II and James II, had deprived citizens of their liberties by 
raising standing armies whi le neglecting the militia. To give an 
unrepresentative Congress control over the arming, training, and 
organizing of the citizen militia opened the way for a similar 
scenario in the United States. Luther Martin reminded Mary-
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landers that "When a government wishes to deprive its citizens of 
freedom, and reduce them to slavery, it generally ... leaves the 
militia in a situation as contemptible as possible." Congress, Mar
tin contended, had the power "even to disarm" the militia.2o 
Patrick Henry wondered whethe r "a single musket" would be left 
in the states after the Constitution went into ef£cct.2 1 Elbridge 
Gerry expressed simila r concern two years later during the 
House debate over the Second Amendment, suggesting that only 
the feared "mal-administration of the Government" made an 
amendment guaranteeing arms for a "well regulated Militia" 
necessary.22 Other Antifederalists suspected that the federal 
power to organize and discipline the militia would be used to 
harass and oppress the body politic. Citizens might be called out 
on long and arduous marches, or held in service indefinitely, all 
in an effort to compel the acceptance of Regular troops. Militia 
mobilization might also be used as a gu ise to place the population 
of an entire state under martial law. Talk of a select militia system 
composed of a fract ion of eligible males generated concerns that 
the militia would be dominated by the young and propertyless-a 
force in every way but in name a standing army. In short, central
ized control over the militia, no less than the Constitution's other 
military provisions, threatened the citizenry's ability to protect 
their republican liberties. Citizens inadequately represented in 
the councils of government and without the means to defend 
themselves faced the loss or republican institutions forever. 

Federalists rejected the notion that effective representation 
required small electoral districts. A large electoral district, James 
Madison argued in Federalist No. 10, prevented the domination of 
special interests in the governmental process. It followed that if 
the state assemblies retained control over the Republic's military 
power the potential for abuse was far greater than if national 
representatives exercised that power. Moreover, Federalists were 
convinced that the division of military power held the potential 
for cataclysmic military competition between the states. The in
ability of the Continental government to respond to Shays' Rebel
lion had forced Massachusetts to raise its own army to put down 
the rebellion. Similar crises in the other states would transform 
the Confederation into thirteen disunited states perpetually on 
the brink of war. Alexander Hamilton argued that the smaller 
states, fearing attack by their stronger neighbors, "would en
deavor to supply the inferiority of population and resources, by a 
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more regular and effective system of defense, by disciplined 
troops and by fortifications." Other states would be forced to 

follow suit, making the federal-state balance embodied in the 
Articles meaningless. Neither would civil liberties fare well if 
interstate military rivalries developed. Since "it is the nature of 
war to increase the executive at the expense of the legislative 
authority," wrote HamiltOn, the establishment of despotic rule in 
all the states would only be a matter of time.23 

From the Federalist perspective, the failure to create a na
tional military establishment would contribute to the proliferation 
of standing armies within the states and the destruction of civil 
liberties. The need for a dangerous standing army would disap
pear, however, if the national government could raise an army 
and mobilize the militia independent of the states. Protected by 
the sea from its enem ies, the United States would require only a 
small body of troops to patrol the frontier, to protect the principal 
ports, and to guard the federal arsenals. The principal institution 
of national defense, except during extended hostilities, would be 
a nationally organized select militia. 

Federalists dismissed charges that the militia under federal 
control would only be another name for a standing army. Citizen 
militia units, made up of the very people with the most to lose at 
the hands of a tyrant, were unlikely candidates for manipulation 
by ambitious politicians. On the contrary, a revitalized militia 
structure would create "a circumstance which increases the power 
and consequences of the people; and enables them to defend 
their rights and privileges against every invader."24 Other Feder
alists argued that a national militia would necessitate only a small 
Regular Army while providing a check against their activities. 
Hamilton echoed the same sentiment in Federalist No. 29, con
cluding that a national militia establishment "appears to me the 
only security against it, if it should exist."25 Thus the Federalist 
campaign for a national military establishment confronted the 
long-standing fear of a centralized military directly. Instead of 
undermining the principles of republican government, Federal
ists argued, the establishment of a militarily independent na
tional government was essential for the survival of republican 
institutions in America. 

All of this is not to say that the Federalists believed that a 
centralized military structure was incorruptible. Ambitious politi
cians could misuse any military organization. Federalists were 
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confident, however, that the proposed Constitution contained 
every safeguard included in either the English Declaration of 
Rights or the American state constitutions. The power to raise 
armies resided in Congress, noted Madison, ensuring "that no 
armies shall be kept without legislative authority; that is without 
the consent of the community itself."26 Biennial elections and the 
two-year limit on military appropriations further guaranteed that 
military legislation would be reviewed by representatives "fresh 
from the body of the people."27 

If Congress abused its military prerogatives, the militia, Fed
eralists were quick to point out, would always be available to 
protect the public interest. Far from eliminating the militia, the 
new Constitution promised to put it on a more respectable foot
ing. Congress was charged with organizing and arming the 
mi litia- prerogatives that Federalists claimed could be exercised 
by the states if the national government failed to fulfi ll its 
responsibilities-while the states retained the authority to ad
minister training and to appoint the militia officer corps. "Before 
a standing army can rule," argued Noah Webster, "the people 
must be disarmed," and that was unlikely as long as the states 
retained a hand in the training process.28 Moreover, the federally 
organized militia structure itself promised to deter political tyr
anny. Second only to the constitutional and military importance 
of the armed citizenry, Madison contended, was "the existence of 
subordinate governments, to which the people are attached and 
by which the militia officers are appointed, [which form] a bar
rier against the enterprises of ambition, more insurmountable 
than any which a simple government of any form can admit of."29 

The ratification of the new Constitution during 1787 and 
1788 gave the national government total control over the repub
lic's Regular forces. Americans continued to worry about the 
dangers inherent in the power to raise armies during peacetime, 
but few questioned the necessity of a centralized regular mili tary 
establishment. The national government's power to organize, 
arm, and discipline the militia and to use it to enforce law, sup
press insurrections, and repel invasions rested less easily in the 
national consciousness, however. 

Numerous constitutional amendments urged by state ratifica
tion conventions underscore a lingering fear that the state militias 
were not adequately protected against abuses by the new central 
government.3° The concern that the militia would be purposely 
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neglected gave rise to proposals guaranteeing that the states 
could organize, arm, and discipline their citizens if Congress 
failed to fulfill its responsibilities. A more common fear, though, 
was that Congress' right to call out the militia would prove detri
mental to republican liberties. New Yorkers recommended that 
the militia not be compelled to serve outside a state's borders 
longer than six weeks without legislative consent. Others worried 
that the subjection of the militia to martial law might lead to 
abuses. The Maryland convention believed that "all other provi
sions in favor of the rights of men would be vain and nugatory, if 
the power to subjecting all men, able to bear arms, to martial law 
at any moment should remain vested in Congress." Along with 
North Carolina, Maryland asked Congress to amend the Consti
tution so that the militia could be placed under martial law only 
"in time of war, invasion, or rebellion."3 1 

Virginia's recommendations for constitutional revision are of 
particular interest because they directly shaped the militia guar
antees included in the Bill of Rights. Declaring that "the people 
have a right to keep and bear arms," Virginians asked for consti
tutional recognition of the principle that "a well regulated militia, 
composed of the body of the people trained to arms, is the proper, 
natural and safe defense of a free state." That proposition ad
dressed the fear that the new government, as had James II one 
hundred years before, would disarm the citizenry while raising an 
oppressive standing army. To reinforce the point, the Convention 
urged that the Constitution declare that standing armies "are 
dangerous to liberty, and therefore ought to be avoided, as far as 
the circumstances and protection ofthe community will admit."32 

A year later, James Madison proposed to the House of Repre
sentatives that the Constitution be amended to provide that "The 
right of the people to keep and bear arms shall not be infringed; a 
well armed and well regulated militia being the best security of a 
free country." Responding to the widely held fear that Congress' 
access to the militia would be misused, the Virginia representa
tive proposed that that amendment be placed alongside the other 
limitations on legislative power listed in Article I, Section 9, of the 
constitution. The congressional committee charged with prepar
ing a slate of constitutional amendments, of which Madison was a 
member, recommended to the House a more explicit statement of 
the militia's importance to the constitutional order: "A well regu
lated militia, composed of the body of the people," the new ian-
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guage read, "being the best security of a free state, the right of 
the people to keep and bear arms shall not be infringed."33 

The committee's recommendation raised few concerns in the 
House. T he objections that surfaced sought only further to un
derscore the importance of the militia to republican government. 
Elbridge Gerry, for example, reminded the House that "When
ever Governments mean to invade the rights and libenies of the 
people, they always attempt to destroy the militia, in order to raise 
an arm y upon their ruins." T hus, he urged that the amendment 
be rephrased to require that the militia be "trained to arms." That 
language, he thought, would protect the militia from neglect by 
making it "the duty of the Government" to arm the citizenry for 
militia service. T he motion died for lack of a second, though some 
congressmen remained convinced that stronger constitutional 
guarantees were necessary to prevent the abuse of Congress' 
prerogative to raise standing armies. To reenforce the principle 
that "a well regulated mili tia [was] the best security of a free 
state," South Carolina's Aedanus Burke proposed language de
claring that a "standing army ... in time of peace is dangerous to 
pubic liberty, and such shall not be raised ... without the consent 
of two-thirds of the members present in both I louses." The 
House rejected that amendment too, but not because members 
disagreed with Burke's assessment of the dangers inherent in 
keeping a peacetime army. O~jections focused on the parliamen
tary procedures involved in introducing the amendment and the 
requirement for a two-thirds majority for legislative action.<1•1 

Debate in the Senate fo llowed a similar pattern. Senators 
defeated an amendment to insert "for the common defence"
apparently after "to bear arms"-while they agreed to rephrase 
the nature of the militia's relationship to the Republic's security, 
calling it "necessary to," rather than the "best" form of, national 
dcfcnsc.'15 T he f irst change no doubt reflected a desire to ensure 
that it was the militia that was to bear arms; its rejection reflected 
not the undesirabili ty of that end but, rather, the fee ling that the 
proposal was redundant. The decision to describe the militia as 
necessary to the national defense more accurately expressed the 
growing sentiment in the United States that in wartime Regular 
soldiet·s also had imponant roles to play in the defense of a 
republic. 

A joint conference committee of the House and Senate ac
cepted the Senate's revisions without debate and sent the militia 
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amendment on to the states. As a statement of republican princi
ple already commonplace in many state declarations of rights, it 
evoked little discussion. If o~jections were raised, and there is no 
evidence that they were, they probably centered on the amend
ment's failure to link the militia explicitly to the dangers repre
sented by a standing army. Whatever the issues, "A well regu
lated Militia, being necessary to the security of a free State, the 
right of the people to keep and bear Arms, shall not be infringed" 
became part of the Constitution after Virginia ratified the Sec
ond Amendment in mid-December 1791. Henceforth, Congress 
was prohibited from taking any action that might disarm or oth
erwise render the state militias less effective. 

The WaT of 1812 

Despite the concerns that led to the drafting and ratification 
of the Second Amendment, the states had no occasion during the 
early national period to accuse the federal government of neglect
ing its obligation to arm, organize, and discipline the militia. To 
the contrary, the states proved reluctant to allow their militias to 
become instruments of the national defense, in the process rais
ing constitutional questions about the command and control of 
the militia that remained unresolved into the antebell um period. 
Like the landed aristocracy of Restoration England, state and 
local officials jealously protected their local militia against the 
intrusion of national authority. Repeated attempts by Federalist 
and Republican officials at the national level to generate interest 
in a national militia structure received cool receptions by con
gressmen more interested in preserving local autonomy than in 
creating an effective national citizen militia- a circumstance not 
unlike that in England a century before. 

The War of 1812 brought to a head constitutional differences 
between national and state authorities about the militia's place in 
the Republic's constitutional order that had festered for nearly 
twenty years. A look at the constitutional debate over federal 
control of and access to the militia that arose during the Repub
lic's second war with Great Britain offers insights into the linger
ing debate over who should control the citizen-soldier. 

In April 1812, Congress passed legislation assigning militia 
quotas to the states in the event of war. From the outset, the 
republican administration expected little cooperation from New 
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England's Federalist-dominated state governments. Indeed, even 
before the United States declared war on Great Britain, the lower 
house of the Massachusetts General Court had opened debate 
over whether the commonwealth should comply with a militia 
mobilization order from the federal government. When General 
Henry Dearborn, commander of the military district in New 
England, issued a call late in june for the New England governors 
to place part of their militia quota on duty for coastal and frontier 
defense, the governors of Rhode Island, Connecticut, and Massa
chusetts refused.36 The constitutional debate that ensued fo
cused on the prerogatives of sovereignty, raising basic questions 
about the ability of the national government to turn to the citizen
soldier for the defense of the Republic. 

Massachusetts, Connecticut, and Rhode Island considered mi
litia mobilization a state prerogative. While willing to organize its 
quota of militia soldiers, Rhode Island would allow its soldiers to 
take the field, its governor advised the War Department, only 
"when, in my opinion, any of the exigencies provided for by the 
constitution . .. under which they are detached, exists, agreeably 
to the opinion and advice of the council of this State, given me on 
the occasion."37 Connecticut too initially expressed willingness to 
cooperate with federal military demands, assuming, of course, 
"that no demand would be made ... but in strict conformity ... vith 
the constitution and laws of the United States." When General 
Dearborn ordered five militia units to join federal forces stationed 
at New London and New Haven, however, state authorities raised 
constitutional objections. The Constitution, the governor's coun
cil noted, allowed the national government to call out the militia 
only "to execute the laws of the Union, suppress insurrections, or 
repel invasions." In no other circumstances could the general 
government assume power over the state militia. The council, 
therefore, advised that the governor "ought of right to retain the 
exclusive command of militia of this state." Finding neither the 
circumstances outlined in the Constitution nor a presidential 
proclamation declaring the threat of imminent invasion, the gov
ernor notified the War Department that "no portion of the militia 
of this state can, under existing circumstances, be withdrawn 
from [my] authority."38 

Even had a presidential declaration been issued, Connecticut 
authorities questioned the constitutional basis for placing state 
militia units under the command of Regular Army officers. The 
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Constitution explicitly reserved to the states the power to appoint 
militia officers. Hence, Connecticut had appointed brigade, regi
mental, and battalion officers for the militia division readied in 
response to the federal quota assigned in April 1812. Dearborn's 
call for a battalion-size force, however, included the mobilization 
of only company-grade officers. In other words, the battalion 
officers appointed under state authority were left with commands 
in name only. To accept mobilization orders that dismissed part of 
the state-appointed officer corps, Connecticut argued, would 
concede to federal authorities the right to strip company-grade 
officers of their commands as well. If that could be done, any 
militia private could be separated from his militia company offi
cers and transferred into the Army of the United States, leaving 
the state militia prerogatives meaningless. Dearborn's mobiliza
tion orders were unconstitutional, then, because they created a 
situation "impairing, if not annihilating, the militia itself, so sa
credly guaranteed by the constitution to the several States."39 

Massachusetts also questioned the constitutionality of the War 
Department's intention to place militia units under the command 
of Regular Army officers. Governor Caleb Strong and his council, 
guided by the justices of the state's supreme court, took the 
extreme position that only the President himself could command 
militia forces. The Constitution made the President Commander 
in Chief of the Army of the United States and the militia "when 
called into the actual service of the United States." Custom and 
law a llowed the presidential command of the Regular Army to be 
exercised through a duly commissioned professional officer 
corps. In like manner, the President's command of the militia 
could be exercised only through its officer corps. "We know of no 
constitutional provision," noted the state su preme court, 
"authorizing any officer of the army of the United States to 
command the militia." To hold otherwise, "would render nuga
tory the provision that the militia are to have officers appointed 
by the states. "40 

More threatening, though, to the federal government's ability 
to provide for the common defense was Massachusett's position 
that the decision to place militia units in federal service belonged 
to the states. This view had been suggested by Rhode Island in 
the governor's brief letter to the Secretary of War. Both Rhode 
Island and Massachusetts went well beyond Connecticut's posi
tion that the militia could not be mobilized unless the federal 
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government declared the need to execute the laws of the Union, 
suppress insurrection, or repel invasion. 

The Constitution, Massachusetts argued, identified three 
purposes for which the state militias could be employed by the 
federal government, "but, no power is given, either to the Presi
dent or to Congress, to determine, that either of the said exigen
cies do in fact exist."41 And if the power was not delegated to the 
national government or prohibited to the states, it was reserved to 
the states to exercise through their governors, the commanders in 
chief of the militia. 

State governors, then, had the power and responsibility to 
determine when their militias were obliged to enter federal serv
ice. Any other constitutional interpretation "would place all the 
militia, in effect, at the will of Congress." The governors' preroga
tives were doubly important since Congress in 1795 had dele
gated to the President the authority to call out the militia to meet 
domestic and military emergencies. A President, if allowed to 
determine when such emergencies existed, could without con
gressional or state approval mobilize the militia to serve personal 
political or military ends. Such a consolidation of the militia sys
tem, state officials contended, was contrary "to the intentions of 
the people when, ratifying the Constitution."42 

The reaction to Dearborn's mobilization orders surprised no 
one in the Madison administration. Nor should it have. Concern 
about the relative powers of the states and the general govern
ment in militia matters elated to the beginnings of the federal 
government. Despite repeated urgings from the executive 
branch, members of Congress had proved reluctant to establish a 
nationally integrated militia system. The debates leading up to 
the passage of the Militia Act of 1792 provided sound testimony 
to the determination of many to avoid what Massachusetts would 
call in 1812 "a military consolidation of the states. "43 The debate 
over the 1795 "Act to provide for calling forth the Militia to 
execute the Laws of the Union, to suppress insurrections, and 
repel invasion," which had its roots in legislation under the same 
title passed three years earlier, revealed deep concern about 
whether militia mobilization should be left to presidential discre
tion. Not surprisingly, even before the New England states re
jected Dearborn's call for assistance, the Madison administration 
Had considered its constitutional authority to call out the militia. 

In June 1812, Secretary of the Treasury Albert Gallatin wrote 
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President James Madison delineating state and federal preroga
tives in militia matters. The Constitution limited state authority 
over the militia to training and appointing its officers, the former 
Pennsylvania congressman argued. All other militia powers be
longed to the general government. In particular, the President, 
through the authority delegated by Congress in 1795, was em
powered to call out the militia if the nation was threatened by 
invasion, insurrection, or civil disobedience. State executives had 
no constitutional authority to countermand such orders, argued 
Gallatin. Moreover, governors, in their capacity as commander in 
chief of their state's militia, had no independent authority over 
state militia units once they were called into the fie ld. State 
executives assuming personal command of state forces, like other 
militia officers, had "to obey the orders of the President; he is 
their Commander in Chief."44 

It was not until the war ended, however, that the Madison 
administration addressed fully the issues raised by the New Eng
land states. During the war years, the War Department largely 
ignored the pronouncements of the New England governors , 
raising what New England troops it could through the Volunteer 
Act of February 1812. Nevertheless, when in early 18 15 a Senate 
committee sought advice concerning a possible legislative solution 
to federal-state differences over mil itia mobilization, the ad
ministration used the opportunity to respond to the constitutional 
issues raised by Massachusetts and Connecticut two and one-half 
years before : Could the President call out the militia without state 
executive approval? and could the militia be organized under the 
command of Regular Army officers? "These being," Secretary of 
State James Monroe noted, "the only difficulties which have 
arisen between the Executives of the United States and the exec
uti ves of any of the individual states, relative to the command of 
the militia."4 5 

While conceding the importace of the rights reserved to the 
states, Monroe conside red the position taken by New England 
states to be "repugnant" to the principles upon which the Consti
tution was based. "The power ... given to Congress ... to pro
vide for calling forth the militia for the purposes specified in the 
constitution, is unconditional." "It was obvious," Monroe told the 
Senate committee, that the Framers of the Constitution intended 
that the militia power "vested in the General Government, should 
be independent of the states' authorities." Federal law could not 
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be enforced if state executives could withhold the militia from 
national service; neither could insurrections be put down. Finally, 
if denied access to the militia when faced by a threatened or 
actual invasion, the national government would have no recourse 
but to maintain a large and expensive Regular Army. Indeed , the 
United States would be forced "to resort to standing armies for all 
national purposes." That, thought Monroe, was a policy so 
"fraught with mischief, and so absurd" that it could not be "im
puted to a free people in this enlighted age." It could not have 
been the intention of the Framers of the Constitution or "the good 
people of these states" when they ratified the document. 

Monroe pointed to past practice and legislative authority to 
support the executive branch's interpretation of the Constitution. 
The Washington administration's early and ongoing interest in 
the creation of national militia structure underscored that the 
government was built on the assumption that the militia was 
"principally to be relied on for all national purposes." Monroe also 
noted that Washington "relied exclusively on the powers of the 
General Government" to put down the Whiskey Rebellion in 
1794. T he President did not ask authorities in Pennsylvania to 
certify that an insurrection was under way before mobilizing 
militia units in that and neighboring states. Neither were affected 
state executives consulted before their troops were called into 
federa l service. Still, the states cooperated. Partisanship, Monroe 
implied, more than constitutional differences had shaped New 
England's wartime militia policy. No state official had cha llenged 
either the 1792 or 1795 legislation authorizing the President to 
call out the militia "without any communication with, or refer
ence to, the executives of the individual states" until the "late 
unhappy differences ... New England states." 

Massachusetts' claim that only the President could command 
militia units in federal service Monroe found incomprehensible. 
"That the President alone had a right to command the milit ia ... 
and that no officer of the Regular Army can take the command in 
his absence, is a construction for which I can see nothing in the 
constitution to afford the slightest pretext." As Commander in 
Chief of the militia and of the land and naval forces of the United 
States, the President controlled the operations of American 
forces. Nevertheless, he was not required to take the fie ld in 
person. The notion advanced by the Bay State's justices that a 
unified militia command depended on the presence of the Presi-
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dent pushed "the doctrine of state 1·ights" to the point of absurd
ity. Independent allies threatened by a common enemy might 
choose to unite their armies under a commonly agreed-upon 
commander, but the situation in the United States was different. 
"The President is himself no bond of union," Monroe pointed out. 
He is but the Commander in Chief "under a constitution which 
binds us together as one people." 

New England's interpretation of the Constitution threatened 
to undermine the general government's ability to provide for the 
common defense, Monroe told the Senate committee, radically 
altering both the character and responsibilities of the national 
government. In his view, all state authority ceased once the militia 
was called out for federal service. That the states appointed offi
cers and trained the militia had "no effect on the character and 
duties of the militia, when called into the service of the United 
States." Mil itia officers and soldiers, like their Regular Army 
counterparts, were part of a national force, paid and commanded 
by the general government. "There is but one power and one 
government, and the troops, whether regular or militia, though 
distinguished by shades of character, constitute bu t one people, 
and are, in fact, countrymen, friends, and bretheren." If the 
President or the War Department chose to integrate the militia 
into a Regular Army command, neither state officials nor militia 
soldiers were in a position to object. 

The Senate committee accepted Monroe's argument, declin
ing to propose legislation addressing New England's concerns. 
Nevertheless, another decade passed before the constitutional 
questions raised during the war years were settled. Massachusetts 
formally abandoned its wartime stand early in 1824 after ex
tended negotiations with Congress and the executive branch over 
the payment of claims based on state-directed militia service 
during the War of 1812. Pointing to "an unhallowed spirit of 
party" and speaking of the "unwarrantable course pursued by 
th is state, during the late war," Massachusetts' governor, senate, 
and house of representatives conceded that the policies arising 
from its interpretation of the Constitution had "su~jected [the 
national] government to the uncertain and irresponsible opin
ions, of the commanders in chief of the several states." Worse, it 
had "effectively deprived the National Government of all means 
of enforcing the laws of the nation, without the previous consent 
of the [state] commanders in chief, unless by a standing army."46 



144 PAPERS ON TilE CONSTI TUTION 

The United States Supreme Court lent its authority to the 
executive branch's interpretation of its militia power three years 
later. In Mm·tin v. Molt, a case that grew out of a New York 
militiaman's refusal to enter federal service, the Marshall Court 
ruled unanimously that the authority to call out the militia for the 
purposes outlined in the Constitution "belongs exclusively to the 
President, and that his decision is conclusive upon a ll other 
persons. "4 7 

Writing for the Court, Justice Joseph Story affirmed the con
stitutionality of the 1795 legislation delegating authority over 
militia mobilization to the President. He also considered beyond 
debate the act's provision for the President to exercise that au
thority when faced with the threat of invasion as well as actual 
attack. "In our opinion," wrote Story, "the power to provide for 
repelling invasions includes the power to provide against the 
attempt and danger of invasion, as the necessary and proper 
means to effectuate the object." The Court was equall y certain 
that the President alone held the power to determine when cir
cumstances warranted federa l militia service. Any other inter
pretation, Story contended , would allow every militia officer and 
soldier-from state commander in chief to county conscript-to 
"refuse to obey the orders of the President." 

The Court's opinion turned on the nature and purpose of the 
power exercised by the President. The Framers of the Constitu
tion, wrote justice Story, expected the national government to use 
the militia during "sudden emergencies, upon great occasions of 
state, and under circumstances which may be vital to the exis
tence of the Union." Indeed , not until 1807 did federal statutes 
allow the use of Regular Army or Naval personnel to enforce laws 
or maintain public order. While conceding that the power to 
mobil ize the militia was "one of no ordinary magnitude," the 
Court held that a prompt and unhesitating obedience to orders is 
indispendable" to the fu lfillment of any military prerogative. 
Delays threatened the public interest. "While subordinate offi
cers and soldiers are pausing to consider whether they ought to 
obey, or are scrupulously weighing the evidence of the facts upon 
which the commander-in-chief exercises the right to demand 
their services, the hostile ente rprise may be accomplished with
out means of resistance." 

The Supreme Court, citing a recent New York court decision, 
affirmed that when exercising legitimate authority, "every public 
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officer is presumed to act in obedience to his duty." This ruling 
was particularly important in military matters, Story argued. The 
national government could not carry out its responsibility to pro
vide for the common defense if the legitimacy of presidential 
orders was subject to the scrutiny of a jury. Worse, exposing every 
officer who obeyed presidential commands to "ruinous litigation" 
would destroy discipline in the ranks and drive the "best disposed 
officers" from federal service. 

From the Court's perspective, the 1795 militia mobilization 
act merely implemented the powers outlined in Article I, Section 
8, of the Constitution. By giving the President the exclusive au
thority to call out the militia, Congress recognized that the threat 
of an invasion was not always reducible to evidence that would 
constitute a "strict technical proof" in a court of law. Moreover, 
disclosure of the evidence for an invasion "might reveal impor
tant secrets of state, which the public interest, and even safety, 
might imperiously demand to be kept in concealment." Concerns 
that the President might abuse the authority delegated to him 
bore not at all on the constitutionality of his prerogatives, Story 
argued. Any power could be abused; besides the Constitution 
provided for impeachment in the event of official misconduct. 
The republican form of government, declared the Court, as
sumed that the President possessed "public virtue and [an] hon
est devotion to the public interests" and that frequent elections 
and the watchful eye of Congress would "guard against usurpa
tions or wanton tyranny." 

The Supreme Court's decision in Ma·rtin v. Mott closed the 
debate over the control of the militia under the federal system 
established by the Constitution. At the heart of the Court's deci
sion was the belief that an effective military system required 
centralization and executive leadership. Moreover, the Court in
sisted that the exercise of military powers in a republican govern
mem depended on an element of trust. The federal government 
benefited little, however, from the confirmation of its authority to 
call out the states' militias. Like England more than a century 
earlier, the final round fought between national and local author
ities over militia prerogatives was done at a time when that orga
nization of citizen-soldiers had largely ceased to function. Only 
months before the Supreme Court handed down its decision in 
Ma1·tin v. Mou, a board of Regular and militia officers reported to 
the Secretary of War that though "An amendment to the Consti-
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tution ... consecrates the great principle 'that a well-regulated 
militia being necessary to the security of a free state, the right of 
the people to keep and bear arms shall not be infringed,"' the 
militia was neither well regulated nor ablely armed.4 8 The Mar
shall Court had, as it did in other decisions, confirmed for the 
national government an important power, but one the full impli
cations of which for the Republic's constitutional order awaited 
the twentieth century. Not until Congress created the National 
Guard in the aftermath of the Spanish-American War would the 
full implications of Mm·tin v. Mott be known. 
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The Constitution and the Citizen: 
The Question of Civilian Control 

by 

William A. Stofft 

Critics often comment on the constitutional illiteracy of the 
American public; and isn't it true that only a few can recall even 
the opening phrases of the Constitution's Preamble or perhaps 
the words of its First Amendment? But in countless ways Ameri
cans demonstrate a lively understanding of the meaning of consti
tutionalism. Examples abound of our assumption that the Consti
tution represents a contract between the citizen and the 
government. We speak ceaselessly, it would seem, of rights and 
privileges, and somehow we sense in our bones that these rights 
and privileges have constitutional origins. 

One of these commonly held assumptions-that the Constitu
tion guarantees subordination of the nation's military forces to 
civ il authority-has been questioned by a famous American 
scholar. In 1976 Samuel P. Huntington posited that "despite the 
widespread popular belief to the contrary, the Constitution does 
not provide for civilian control." 1 

Huntington is a political scientist, and his primary interest 
centered on civil-military relations and military security in the 
late twentieth century, but in developing his thesis, he had much 
to say about the relation between the professional soldier and the 
citizen at the birth of the Republic. 

In drawing up the military sections of the Constitution, Hunt
ington concluded, the Framers, as elsewhere, ·were strongly influ
enced by their view of the British Civil War and the Glorious 
Revolution of the previous century. Their primary concern was 
the possibility of governmental powers being illegally assumed by 
some citizen or group of citizens. In other words, their aim was 
not to guard against unchecked military force, but to create a 
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balance of power among those who would govern. The Constitu
tion they devised did not address the question of the place of the 
military in American society, but established a system of checks 
and balances that diluted the power of any individual or group by 
dividing governmental responsibility and control, including con
trol over the milita ry. 

But while the Framers feared the misuse of military power by 
national and state governments, Huntington argued, they be
trayed no special concern for the usurpation of power by a profes
sional soldier class. This too, he pointed out, reflected the 
Framers' view of history. Life in the American colonies had not 
lent itself to the rise of a professional military class. The concept 
of the citizen-soldier, grafted from English roots, not only encom
passed the American ideal, but characterized all military service 
up to the time of the Revolution. Huntington would consider 
Cincinnatus an appropriate symbol for the American soldier, a 
symbol personified by George Washington, the planter-citizen 
turned soldier-statesman. In the Constitution, Huntington con
cluded, the Framers perpetuated the colonia l idea of the citizen
soldier as the usual, but not necessarily exclusive, expression of 
military power. The question of military subordination was, 
therefore, extraneous to the debate in the Convention, and, as a 
civil liberty, must trace its origin to extraconstitutional sources. 

Huntington is of course correct when he poin ts out that the 
Constitution does not explicitly define the subordinate relation
ship of the military to the civ ilian powers, but I think a reasonable 
case can be made for the claim that the idea docs have a constitu
tional origin. A survey of the period, it seems to me, demonstrates 
that if the Framers had as yet no personal experience of a native 
professional military class, they nevertheless betrayed a keen 
awareness of the potential danger of such a caste; that their 
concern about such a power group was included in their worry 
about all power groups during the debates in Philadelphia; that 
their determination to guarantee civilian supremacy pervades 
what they wrote in the military clauses of the Constitution; and 
that their intent to usc the Constitution to protect the nation 
against such dangers was further spelled out during the early 
years of the new Republic in the nation's first military laws. 

A heightened anxiety over the danger of a professional mili
tary class trampling the righrs of citizens permeates the Revolu
tionary generation. It was ushered in by the presence of British 
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troops in North America operating independently of colonial 
legislatures in the decade of tension prior to 1776. Americans 
could see no valid military reason for the stationing of British 
regiments in their midst and assumed that the only reason for 
their presence was to enforce unpopular parliamentary meas
u•·es, in particular the Intolerable Acts. However overblown the 
rhetoric that surrounded the Boston Massacre may have been, 
that disturbance nevertheless impressed on the colonies the idea 
of citizens dying at the hands of unconstitutional troops, who 
themselves were obeying a military governor (the Commander in 
Chief of North America). 

During those troubled times, Americans still generally clung 
to the idea that they were Englishmen who lived overseas, but the 
specter of redcoated officers in Boston and elsewhere arrogantly 
ignoring what the colonists increasingly referred to as the "tradi
tional rights of the British citizen," was rapidly eroding that 
belief. The exercise of military power uncontrolled by the repre
sentatives of the people served as a proximate cause of the Revo
lution, but also accounted for the passage of some of the newly 
independent nation's earliest military laws, laws supported by 
almost every shade of political opinion.2 

These concerns were exacerbated during the Revolution and 
in the years before the Framers met in Philadelphia. Three spe
cific events in particular occurred during this time to heighten 
the public's anxiety quotient over the possibi li ty of mili tary 
ascendancy. 

George Washington unwittingly introduced the issue himself 
during the dark winter of 1777 in Valley Forge. Beset by prob
lems associated with transforming a ragtag army into a force 
capable of meeting the world's best professionals on the battle
field, he also faced the very real possibility of losing his experi
enced officers, many of whom could no longer afford the finan
cial losses connected with continued military service. Meeting 
with a congressional delegation led by Francis Dana and Gouver
neur Morris, Washington proposed that Congress borrow a leaf 
from the British and offer Continental officers, as an inducement 
to serve for the duration, a lifetime pension amounting to half 
their active pay.3 

His proposal set off a f irestorm in the states and in Congress, 
where opponents charged that such an expenditure would 
create- in the words of one anxious delegate-"a set of haughty 
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idle imperious Scandalizers of industrious Citizens and 
Farmers."'' Rejected in April 1778 as originally proposed, a con
siderably modified version was eventually accepted by Congress 
after extensive lobbying by the Commander in Chief. In the end, 
Congress agreed to grant officers serving for the duration seven 
years of half pay, but added a lump sum payment of eighty 
dollars for those enlistedmen who also stayed the course. 

T he compromise did not still congressional fears. During the 
many weeks of debate, delegates thoroughly aired the widespread 
public fear of a professional officer class and the danger it posed 
to the citizenry. Many delegates considered the request for half 
pay, in the words of Henry Laurens, the president of the Con
gress, "unjust & unconstitutional in its nature & full of dangerous 
consequences."5 In summing up the objections of those who 
feared the passage of the measure, Laurens wrote that the people 
were being reduced to the awful alte rnative of either losing their 
army or their li berties. The pension idea would be dangerous, he 
concluded, "because it would be establishing a precedent to the 
Soldiery ... because the people would have no security against 
future arbitrary demands- because the attempt is to deprive the 
Representative of free Agency & to reduce that Body to a State of 
subserviency-because it would lay the foundations of a standing 
Army, of an Aristocracy, the demand militates against the Arti
cles of Confederation."6 Even in the darkest days of a war fo r 
national survival, it would seem, concern with nuances of civil
military relations and fears for what a professional military class 
might portend proved of paramount interest to the representa
tives of the people. 

A second issue concerning the question of civilian suprem
acy centered around what historian Don Higginbotham has 
called "the uproar over the Society of the Cincinnati."7 That 
society, founded in the closing months of the war by Henry Knox, 
Frederick Steuben, and others, was a fraternal organization 
opened to officers of the Continental Army who had served for 
three years or who were on active duty at the cessation of hostili
ties. General Washington himself had accepted appointment as 
f irst president-general of the society, but even the association of 
the nation's premier hero could not save the group from wide
spread cri ticism and the country from another debate over civil
military relations. 

The criticism, which ranged across the political spectrum, 
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centered on the society's bylaws. One of these laws limited future 
membership in the group to the oldest male descendent of each 
veteran. T his, many feared, would lead to the formation of a new 
American aristocracy akin to France's "nobility of the sword." 
Such a special class of citizen, set apart somehow by heredity, 
seemed at wide variance with the ideas of the new American 
society that was self-consciously espousing the simple virtues of 
republicanism. 

But if hereditary membership caused a philosophical dispute, 
other bylaws were even more worrying to a nation sensitive to 
civilian control. The society's rules divided the group into thir
teen separate state organizations and a special chapter in France. 
These separate units were to communicate by means of a newslet
ter in which not only society business, but information about "the 
general union of the states" would be circulated. These plans
along with news that the society was forming a general fund to 
support its undefined charitable inte rests-appeared altogether 
sinister to critics, raising the fear that well-financed veterans, 
operating from cells in every state, would be strategically placed 
to launch a scheme to alter the republican form of government. A 
committee of the Massachusetts legislature called the society "un
justifiable, and if not properly discountenanced may be dan
gerous to the peace, liberty, and safety of the United States in 
General, and this Commonwealth in particular. "8 Although inter
est in the society's affairs subsided after the group promised to 
change its rules, allusions to the society and military control of the 
government could be seen in the press and in political discourse 
up to the eve of the Constitutional Convention. 

Too much can be made of this commotion, but in New Eng
land especially, concern over the machinations of veterans orga
nized in such a national group that had somehow become coupled 
in the public's mind with veterans' demands for pensions did 
much to fuel Antinationalist sentiments in the immediate post
war period. I t also provided staunch republicans like Elbridge 
Gerry a vehicle to ride back into national politics. Gerry in partic
ular was able to blend the people's suspicions of a hereditary 
veterans' society with his own particular concern over standing 
a rmies to the detriment of plans for a small national army in the 
postwar years.9 

Discontent in the Continental Army over bread and butter 
issues led to the third, and most serious, civil-military crisis in the 
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decade. As the war wound down to its f inal months, a few officers 
on duty in the main army headquartered at Newburgh, New 
York, prepared a series of petitions, or addresses, purporting to 
represent the demands of the entire Continental Army officer 
corps, concerning unpaid salaries and the promise of pensions. 
Willing to compromise the victory won in the earlier half-pay 
issue, these officers were ready to settle for payment of back 
salary and some lump sun grant in lieu of a pension. to 

Washington himself fully sympathized with the financial 
plight of his men and declared their quest for remuneration just. 
But for all the seeming reasonableness of their claims, their peti
tions to Congress were little more than a veiled threat. They were 
determined, they reported, not to disband the Army until they 
had "obtained justice," that is, until these money matters were 
settled to their satisfaction. As Maj. John Armstrong, Jr. , an aide 
to Maj . Gen. Horatio Gates and author of the first petition, hinted 
darkly: "any further experiments on their [the soldiers'] patience 
may have fatal effects." 

Remarks freely circulated to the effect that the Army was 
attempting to bolster the hand of Congress, winning from the 
states further power to impose taxes and thereby secure for the 
Army the financial assistance it demanded. Here, the calculating 
figure of Alexander Hamilton could be detected behind the 
scenes. Although he was apparently more interested in using the 
occasion to advance the interests of the Nationa lists in Congress, 
I Iamilton's sympathetic reception of the petition was enough to 
chi ll the hearts of the Anti nationalists. 

Washington himself certainly considered the threat serious. 
Fearing an outrigh t rebellion, he acted swiftly yet cautiously. In 
the f irst place his control over the situation depended on his 
retaining the respect and loyalty of his officers and men. But 
such moral suasion depended in part on his willingness to fight 
for their just causes. At the same time, he was determined to 
uphold the supremacy of the civilian government. 

He decided on a direct confrontation that would enable him to 
capitalize on his subordinates' loyalty. Meeting on March 15, 
J 783, with officers from every unit stationed ncar Newburgh, 
Washington began by strongly attacking their petition, raising 
the specter of treason to men who had just fought a successful war 
aga inst untrammeled military tyranny. He asked them bluntly if 
the Army could ever consider turning on Congress, thereby "plot-
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ting the ruin of both, by sowing the seeds of discord and separa
tion" between the soldier and his civilian superiors. Then in a 
moment of high theatre that devastated his audience, the vener
able general fumbled fo r his new eyeglasses to read them a letter, 
remarking "Gentlemen, you will permit me to put on my specta
cles, for I have not only grown gray but almost blind in the service 
of my country." This dramatic performance, which artfully com
bined his charge of treason with an outright appeal to the Army's 
love for its commander, completely disarmed the potential rebel
lion. In reply, the officers reaffirmed their confidence in Con
gress and in effect rejected their own petitions. 

Some historians have since belittled the standard interpreta
tion of the Newburgh conspiracy, calling it but a minor episode in 
the Nationalists' scheme to strengthen the central government by 
enhancing its taxation powers and, at any event, little more than a 
simple petition of grievances. Any threat to civilian government, 
they claim, if it existed at all, was largely rhetorical, since it was so 
easily neutralized by Washington. 

But this assertion flies in the face of Washington's obvious 
concern. More important for this discussion, the officers' ad
dresses and Washington's response were common knowledge 
throughout the country in a matter of weeks. In Congress the 
reaction was similar to that following the half-pay and Cincinnati 
controversies. Delegate James Madison called it "alarming intel
ligence" and reported that the news had caused "peculiar awe 
and solemnity ... and oppressed the minds of Cong[res]s with an 
anxiety and distress which had been scarcely felt in any period of 
the revolution." '' 

The political concern aroused by these three events may have 
had little lasting effect on the military plans of the Nationalists, 
but it did add to the larger national legacy of concern over mili
tary power that traces back to the Redcoats in the years before the 
Revolu tion. And these events had constitutional consequences. 
My colleague Richard Kohn points out that the implications of a 
conflict between Congress and the Army worried leaders in both 
institutions during the war. He expla ins that although both sides 
"had striven mightily to preserve the form and the substance of 
military subordination," there existed few precedents on the na
tional level for such a tradition. The British system, where an 
aristocratic class traditionally manned leadership pos itions in 
both the government and the Army, would never work in Amer-
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ica with its strong citizen-soldier tradition. So the idea of a profes
sional military class subordinate to civilian government was new 
in America and, he concludes, extremely vulnerable. 12 Reaction 
to these three events demonstrated a general awareness of this 
constitutional issue. It also can safely be assumed that concern 
over civil-military relations was part of the intellectual baggage 
brought by the delegates to Philadelphia in 1787. 

I t has been asserted with considerable justification that the 
meeting in Philadelphia in the hot summer of 1787 was in the 
main a quest for government balance: a balance between state 
and national government; between branches of the national gov
ernment; and a balance of governmental functions and powers. 
This balance seemed capable of infinite subdivision. Even the 
military clauses written by the Framers reflect an overriding 
concern with a balance of forces and a balance of controls. A 
majority of the delegates had been involved in the prosecution of 
the War for Independence, on the battlefield, in Congress, or in 
state governments. That formative influence provided a crucial 
frame of reference during their discussion of military affairs. 
Delegates were not dealing in theory but reflecting persona] ex
periences. But while they assumed that the need for security in 
its broadest context provides the fundamental reason for any 
government's existence, they also feared military dictatorship. 

Although the subject of military subordination was rarely 
mentioned during Convention debate over military matters, it 
can be reasonably deduced that, so total was the agreement 
among the Framers on the subject, they fe lt no need to address 
the question in any specific way. This total agreement was ineluc
tably linked to the delegates' perception of the character of their 
presiding officer. It was a foregone conclusion that George Wash
ington would assume the office of chief executive in any new 
republic fashioned by the Convention, and many of the fears that 
the Framers may have entertained about the role of the military 
in a democratic society were stilled by their perception of the 
nation's premier citizen and soldier. Both in deed and word, 
Washington had demonstrated again and again his keen aware
ness of the problems associated with the exercise of military 
power in a democratic society. 

This was not always the case. Don Higginbotham points out 
that as a young militia colonel in Braddock's campaign, Washing
ton could fulminate with the best of them over the shortcomings 
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of the civilian government. But, Higginbotham goes on to ex
plain, the seventeen years that separate the fiery young colonel 
from the mature general who took charge of American forces 
around Boston in 1775 were years of important tuition. Washing
ton's legislative experience during those years wrought a great 
transformation in his attitude toward representative government. 
In Higginbotham's words: "His respect for and understanding of 
superior authority- that is to say, civil control of the military and 
all that it meant- became his most admirable soldierly quality in 
the War of Independence and his foremost contribution to the 
American military tradition." 13 

Washington was selected Commander in Chief, not for his 
military abilities, for several others had more experience in the 
profession of arms-but because his fellow legislators knew and 
trusted him as a legislator representing a key Southern state. 
Never, throughout the war, did he abuse this trust in any way. 
Richard Kohn has summarized the judgment of the historical 
community: "But most of all, Washington should be remembered 
and appreciated for his absolute, unconditional, and steadfast 
refusal ever to seek or seize power outside legitimate political or 
constitutional channels." 14 Despite the myriad trials with a Con
gress jealous of its prerogatives but unsure of its obligations, 
Washington remained scrupulous in his relations with the civil 
authority and never took advantage of his position as national 
hero to thwart the will ofthe delegates. As Kohn put it: "From the 
very beginning of his command, respect for civil authority was his 
first principle." 

Washington's greatest contribution to the Revolution was his 
character as a man. In the day-to-day conduct of the war, he faced 
almost insurmountable difficulties in dealing with an often inef
fectual Congress. Yet never, in any instance, did he betray the 
trust that Congress had placed in him. He always kept the mem
bers informed of his plans and made it evident to even the most 
suspicious of critics that, as long as he remained in command, the 
Continental Army was no threat to Congress' authority nor to the 
liberties of the citizenry. He made his intentions clear in his oft
quoted 'remarks to the New York Assembly in 1775: "When we 
assumed the Soldier, we did not lay aside the Citizen; and we shall 
most sincerely rejoice with you in that happy hour when the 
establishment of American Liberty, upon the most firm and solid 
foundations, shall enable us to return to our Private Stations in 
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the bosom of a free, peaceful and happy Country." To a large 
extent, the key to the Revolution's success was trust. Trust was 
needed to forge a new nation out of thirteen separate and often 
mutually jealous states and preserve the consent of a citizenry 
that represented every shade of political and economic opinion. 
The success of the enterprise depended in great part on the 
growing trust these groups developed under the leadership of 
their citizen-general. 

Washington's actions during the war demonstrated that a 
professional military force was not necessarily a danger to the 
citizens' liberties. His writings on the subject after the war sought 
to demonstrate to his fellow citizens that a standing army in time 
of peace was both necessary and compatible with popular republi
can views. In November 1783 he issued his farewell orders to the 
Continental Army. Urging his men, most with strong attach
ments to the Union, to carry back into civilian society "the most 
conciliating dispositions," he reminded them that their private 
virtues as civilians must match the qualities of valor, perse
verance, and enterprise they had showed in uniform. He re
peated his "frequently given" opinion to his soldiers that "unless 
the principles of the federal government were properly sup
ported and the powers ofthe Union increased, the honor, dignity, 
and justice of the nation would be lost forever." 15 Above all, 
Washington recognized that the American soldier was first and 
foremost a citizen, with all the duties and rights enjoyed by 
others, not someone outside the mainstream of society. 

One final quote from this most quotable of men refers directly 
to the lingering fears over military power. When asked to provide 
his sentiments on a peace establishment, Washington said: "Al
tho' a lmge standing Army in time of Peace hath ever been 
considered dangerous to the liberties of a Country, yet a few 
Troops, under certain circumstances are not only safe, but indis
pensably necessary." ICi It is only a slight exaggeration to assert 
that the Framers sought to enshrine the philosophy and character 
of this epitome of the citizen-soldier and soldier-statesman into 
the military clauses of the Constitution. 

Washington's presence at the Convention and the sure knowl
edge that he would be selected to guide the new government 
defused much of the concern over civil-military relations. Nev
ertheless, it is also readily apparent that commonly held assump
tions about the necessity of civilian control were used to support 
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arguments in the larger debate over standing armies. That 
shibboleth- for shibboleth it had surely become in a Confedera
tion that had already given its blessing to the raising of a small 
force of regulars-remained in the spotlight throughout the Con
vention and during the ratification period that followed. In fact, 
the question of civilian control remained the philosophical basis 
in all the debate over standing armies, and the phrase "standing 
armies" could well be understood as political shorthand for those 
long-rehearsed fears about losing control of military forces. 

T he Framers' solution to the problem of standing armies and 
their control, like their solution to other controversial issues else
where in the Constitution, was the creation of a system of checks 
and balances. A brief survey of the debate over the military 
clauses, it seems to me, clearly demonstrates that the quest for 
balance very much involved the question of civilian supremacy, 
and that the system devised in Philadelphia created a balance 
between security and control that has survived for two hundred 
years. 

Both comprehensive plans of government introduced to the 
Convention on May 29, 1787 by the Virginia delegation and 
Charles Pinckney of South Carolina cited the need for explicit 
national authority over the means of defense. 17 Their scheme for 
military control went unchallenged until the line-by-line analysis 
of the work was debated in the Committee of Detail. There, three 
objections were aired. The first, involving the right of the na
tional government to subdue rebellion, was actually part of the 
states rights argument over the introduction of federal troops in 
state affairs. A second, on the power to make war, addressed the 
distribution of powers between the legislative and executive 
branches. But the third involved the question of the threat of a 
standing army. Elbridge Gerry and Luther Martin, both ardent 
Antifederalists, sought to insert an explicit limit on the number of 
Regular troops that could be maintained in peacetime, employing 
once again the fami liar arguments about the dangers of a stand
ing army and military subordination. J udging by accounts left by 
several delegates, Washington glowered at Gerry, thereby spark
ing a rush to reject the amendment by delegates who had once 
served under the old commander. 

What should not be overlooked in this exchange, is that even 
Gerry, the Cassandra of the Convention, did not object to the 
premise that the central government could establish a peacetime 
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military force. His acceptance pointed to the Convention's being 
in the process of achieving an acceptable balance in military 
forces and a system that guaranteed its control by the civilian 
government. 

In reaching an agreement over the constitutionality of a na
tional military force, the Framers had considered two different 
approaches. One, reflecting the experience of the Continental 
Army and Washington's strong recommendations, held that the 
nation needed a professionally trained, full-time army capable of 
defeating an organized enemy on the battlefield; the other em
phasized the traditional role of the citizen-soldier, the militiaman 
locally trained to defend his home and region. Seeking as broad a 
consensus as possible, the Convention chose to employ elements 
of both. 

But what about civilian control? The remedies devised by the 
Framers to guarantee its preservation can be isolated in the Con
stitution. T he issue was specifically raised on August 20 when 
Charles Cotesworth Pinckney, the South Carolina Nationalist and 
Continental Army veteran, recommended a series of propositions 
to be included in the Constitution, including one that read: "The 
militar y shall always be subordinate to the Civil power, and no 
grants of money shall be made by the Legislature for supporting 
military Land forces, for more than one year at a time." Pinckney 
also recommended inclusion of a provision forbidding the Presi
dent and others, including the Secretaries of Marine and War, 
from "holding any other office of Trust or Emolument under the 
U.S. or an individual State."18 In effect, he sought to bar serving 
military officers from top federal positions. These propositions 
were referred to the Committee of Detail and some, in modified 
form, found their way into the final draft. 

Gouverneur Morris, another Nationalist and veteran of the 
Revolution, also submitted a series of propositions, two of which 
provided his solution to the question of civilian control. Morris 
wanted the Constitution to stipulate that the Secretaries of War 
and Marine would be appointed by the President and serve at his 
pleasure. These officials, his went on, would superintend every
thing relating to their departments, such as raising and equip
ping forces, caring for military fortifications, arsenals, and the 
like, and "in time of war to prepare and recommend plans of 
offense and defense." 19In effect, Morris wanted the Constitution 
to place all these considerable powers explicitly in the hands of 
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civilian officials. 
In the end the delegates agreed that these propositions guar

anteeing the subordination of the military did not need explicit 
expression in the final document. Instead they resolved the 
thorny issue of potential abuses of military power by inserting the 
Army, Navy, and militia into the same carefully structured set of 
checks and balances that appear throughout the Constitution. To 
promote military efficiency, the Framers provided for the cre
ation of a professional military force under the control of the 
national government. At the same time they balanced this new 
institution by providing for the continuation of the much larger 
militia that would, except in times of national emergency, remain 
under control of the individual states. Furthering this division of 
power, the Framers provided that the separate states retain the 
authority to appoint their militia officers and to supervise the 
peacetime training of their citizen-soldiers. 

The delegates were able to create a standing army by estab
lishing a much tighter civilian control over the armed forces than 
existed in almost any contemporary European country. Al
though, as Huntington correctly observed, they carefully divided 
this civilian control, the Framers nevertheless made clear that at 
every level the military was to be subordinate. The Constitution 
they devised made the civilian President Commander in Chief of 
the nation's military forces, including militiamen on federal duty, 
and then turned around and invested in Congress exclusively the 
key right to "provide for the common defense." Specifically, it 
gave the national legislature the power to declare war and to 
provide for calling forth the militia. In the vital area of finances, it 
gave the House of Representatives the power to initiate measures 
to raise and support armies, and, as further assurance that the 
legislature would remain a full par tner of the executive in control 
of the military forces, it limited all military appropriations to two
year periods. The Constitution barred military officers from serv
ing in Congress, and provided that all senior military officers be 
appointed by the President, but only with the concurrence of the 
Senate. As a further check on the abuse of military power at the 
state level, the Constitution prohibited any state from main
taining troops or warships in peacetime without the consent of 
Congress, or from waging war unless the state was actually in
vaded or in imminent danger of invasion. 

It is well to note that the Framers arrived at this very impor-
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tant set of decisions concerning military matters with relatively 
little disagreement. And this lack of contention was echoed in the 
ratification conventions held in the various states during the next 
year. The Antifederalists continued to use their supposed con
cern over a standing army to convince the voters that the pro
posed Constitution might well lead to the restoration of a 
European-style government. In fact, a search of the ratification 
literature reveals little actual discussion of the military subordina
tion issue. At the extreme, one finds Elbridge Gerry, the self
styled "Columbia Patriot," fulminating against the provision for 
placing the militia, "the bulwark of defence, and the security of 
national liberty," as he called it, under the national government 
and, therefore, no longer "under control of civil authority; but at 
the rescript of the Monarch, or the aristocracy."2<> But in this 
Gerry exceeded his bounds somewhat. In his eagerness to press 
the states rights issue, he linked it to the loss of civil authority, 
knowing full well that the Constitution enshrined the idea of civil 
authority. 

An oblique proof that the Constitution settled the question of 
military subordination can be read into the Federalist Papers. This 
brilliant treatise on political theory was written by Hamilton, 
Madison, and Jay with the expressed purpose of defending the 
Constitution against any arguments that might be advanced by 
its Antifederalist foes. In one of their rare allusions to civil control 
of the military, Hamilton argued in Federalist No. 28 that "pro
jects of usurpation cannot be masked under pretense so likely to 
escape the penetration of select bodies of men, as of the people at 
large." He pointed to the new national legislature as the first line 
of defense. "They will have better means of information," he 
pointed out, and "they can discover the danger at a distance." 
Apprehension on th is point, Hamilton observed, "may be consid
ered as a disease, for which there can be found no cure in the 
resources of argument and reasoning."2J 

Pale stuff, really, and actually aimed more directly at old 
concerns for standing armies. But these preeminent defenders of 
the Constitution's never bothering to address the question of 
civilian control demonstrates conclusively, it seems to me, that 
they neither anticipated nor received any attacks from this quar
ter by critics of the Constitution. The inescapable conclusion is 
that those fears, so constantly raised in the years before the Con
stitutional Convention, had been stilled by the work of the 
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Framers. 
As one final argument that the Constitution guarantees the 

subordination of military power, I would mention briefly the 
actions of the Washington administration as it began to flesh out 
by law and precedent the principles established in the Constitu
tion. One of the most critical issues facing the first generation of 
federal leaders was the formulation of a national military policy. 
With Congress' help, President Washington set important prece
dents in this area of civil-military relations. Together they deter
mined the size and role of the Regular Army and then resolved 
the relationship between the states and the national government 
in dealing with the mil itia. These decisions had to be made in the 
context of foreign and domestic policy objectives. They also had 
to be based on the reali ties of increasing partisan political activity, 
since the Constitution explicitly gave the final say to the people, 
speaking through their elected representatives in Congress, who 
had to appropriate the funds to pay for troops, guns, and ships. 
The system they devised-a carefully circumscribed regular mili
tary force supplemented by a well-regulated militia-has re
mained in force for two hundred years. 

As rationalists, the Founding Fathers had a profound respect 
for the appeal of personal civic duty and responsibility. When 
they approached the question of military subordination, there
fore, they focused directly on the individual soldier, mindful of 
his rights and obligations as a citizen. In the first law written by 
the new government addressing the raising of troops, the nation's 
elected leaders called on every officer, noncommissioned officer, 
and private soldier "who are, or shall be, in the service of the 
United States" to take an oath, which, with only minor modifica
tion in wording, has remained an integral part of the life of every 
serviceman and woman to this day. In a special way the Founding 
Fathers made all members of the armed forces their partners 
when, at the beginning of their mili tary careers, each repeats the 
familiar words: "I do solemnly swear (of affirm) that I will sup
port the Constitution of the United States against all enemies, 
foreign and domestic; that I will bear true faith and allegiance to 
the same." 

In taking this oath, servicemen and women not only under
score the country's continuing dedication to the Constitution, but 
reaffirm that the milit ary forces of the nation are subordinate to 
civil authority.22 It is a measure of the success of our system of 
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government, due in no small fashion to the foresight of the 
Framers, that in taking their military oath, our servicemen and 
women would help define the essential relationship of the citizen 
to the Constitution. 
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The Constitution Today and Tomorrow 

by 

A. E. Dick Howard 

I always approach introductions with a certain amount of 
hesitation, because you're entirely at the mercy of the person who 
is putting you before a hitherto unknown audience. Your intro
duction came off flawlessly. It was a contrast to the one I had 
about a year ago when I was a visiting lecturer for a short time at 
the University of Hong Kong. 

One of my duties was to give a public lecture like this one to a 
fairly good-size audience. My introducer was the dean of the Law 
Faculty, a very distinguished scholar. Although his native lan
guage was Chinese, he insisted on introducing me in English-! 
suppose by way of a polite gesture to his American visitor. He had 
a far more elaborate introduction, with no details spared. Every
thing I'd ever done was laid out at length before the audience, 
and he got caught up in the enthusiasm of the moment, and 
fina lly he concluded by saying, "Our pleasure at having the 
distingu ished Dr. Howard as our visitor tonight is marred only by 
our anticipation of what he is about to say." I understood what he 
was trying to get at, and I appreciated the courtesy, but thank you 
for not introducing me that way. 

It may seem a little bizarre to begin a talk on the U.S. Consti
tution in Hong Kong, but it's actually not as improbable as it may 
seem, because one of the reasons I was in Hong Kong was to 
confer with people who were then at work on a new basic law for 
Hong Kong, one which will govern the relations of that place with 
China after 1997. 

I also spent some time on that same trip in the Philippines. I 
was there comparing notes on constitutional revisal with the peo
ple who were at work on a new constitution for the Philippines. 
That was quite a remarkable experience. Some of you have been 
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to the Philippines. You've certainly all followed news from that 
beleaguered country through the press and television. I was 
struck by the spirit those people brought to the writing of a new 
constitution. When I was there, the Constitutional Commission 
was just beginning its work. Corrie Aquino's People's Revolution 
was only a few months old, and they were setting out with great 
boldness with the writing of a new charter. But it was clear that 
they labored under enormous burdens: Moslem Separationists in 
the south and Mindanao, a Communist insurgency under arms in 
the field, and staggering economic problems~the legacy of mis
management, corruption, and misrule during the Marcos years, 
an enormous legacy of social, political, and other obstacles and 
problems. 

Now, in the face of all that, one has to pause before being 
exuberantly optimistic that a new constitution is bound to work. 
What my travels to Hong Kong and the Philippines taught me is 
that the nurturing of a constitutional system takes a great deal of 
work and that one can't really expect constitutionalism, the idea 
of constitutional rule, to flourish, without regard to the climate or 
the soil, or the gardener's skill. These things just don't grow of 
their own accord. They take a great deal of work. 

1 was also reminded in those travels of the extent to which 
constitutionalism as we understand it in this country is the excep
tion and not the norm. Most countries in the world, including 
those that have a piece of paper called a constitution, simply do 
not enjoy what we would recognize as constitutional liberties . 
They may have a constitutional regime on paper, but they cer
tainly don't have it in practice. 

One is certainly entitled to ask how many of those countries 
enjoy what we would consider the irreducible minima of a consti
tutional system-an independent judiciary, a limited govern
ment, a rule of law, an enforceable bill of rights, and a truly 
accountable government. 

The fact that we in this country enjoy the blessings of a 
constitutional system is, 1 think, not the product of accident, or of 
nature taking its course. It's the product of a lot of hard work, a 
travail of experience borne of insights over two hundred years
insights borne as much of mistakes and adversity as of success 
and triumph. Which brings me to tonight's topic: I speak, of 
course, as we approach in a few weeks' time the Bicentennial of 
the drafting of the U.S. Constitution. 
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None of you, unless you are lying on the beaches of some 
Caribbean island, will be permitted to escape that fact on Sep
tember the seventeenth-the anniversary date. Turn off your 
radios and television and you'll still hear something about it, I'm 
sure. And I hope you will. I hope you will take note of it. 

Eleven years ago we celebrated the Bicentennial of Indepen
dence. If I were to pause for a moment and ask people here what 
they remember of that Bicentennial, what they remember of 
what happened in 1976, somebody would say, "Well, I remember 
the tall ships sailing into New York Harbor-what a glorious sight 
that was." Somebody else would remember the fireworks. T here 
were an awful lot of fireworks that year, more perhaps than at any 
other time. About that point, we probably would run out of ideas. 
I'm not sure I could remember anything else about that celebra
tion, except the fireworks and the tall ships. 

But if indeed that's all we remember from that Bicentennial, 
not very much was accomplished. I t seems to me that the chal
lenge of the Bicentennial year this time around is to use the 
occasion for some profound and sober reflection beyond all the 
hoopla and the pageantry, reflection on the underpinnings, the 
basic propositions of the American constitutional system. 

lL seems to me that when one looks at this Bicentennial, the 
first thing is to demythologize a bit. T here's this popular notion
! think many of us share it- that the Framers at Philadelphia 
were demigods. They were certainly profoundly inspired people, 
an extraordinar y group. But there's this notion that they walked 
in to this steamy room in Philadelphia, and there was this blank 
slate on which they wrote-stone tablets, more likely-and they 
produced this remarkable, enduring document as if it were full
blown from the brow of Zeus. 

Indeed, the most popular book on the subject is called Mira.cle 
at Philadelphia. That almost makes you accept a theological notion 
of the work the Framers did. Well, it was a miracle, but it wasn't a 
theological miracle. It was a political miracle. It's the kind of 
miracle politicans on Capitol Hill understand: you know, when 
you finish rewriting a tax reform bill, and you leave the room, and 
you say, "By gosh, we did it!" Well, that's how they must have felt 
on September the seventeenth, 1787: "We did it, we didn't fall 
apart, we actually were able to get our act together and agree on a 
constitution." 

Now one should not suppose that the Framers in writing that 
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Constitution somehow drew upon instinct or some sort of abstract 
principle, abstracted from history and practice. They drew, in 
fact, upon hundreds of years of Anglo-American constitutional 
development. These were men who would have been as much at 
home in the drawing rooms of Paris, or London, or Edinburgh, as 
in the Tidewater plantations of Virginia or the mercantile offices 
of Philadelphia or Boston. 

These were men who moved on a world stage, and they 
understood, among other things, the teachings of the British 
constitution. They were men who knew what Magna Carta was. 
They knew about the Petition of Rights and the English Bill of 
Rights. They knew about the seventeenth-century struggles be
tween Parliament and the Stuart kings. They knew how English
men in the seventeenth century had worked out, in effect, a 
constitutional regime, finally bringing William and Mary to the 
throne in the Glorious Revolution. 

They also knew something about the history of their own 
country. I mean, by 1787 Americans had over a century and a 
half of something approaching self-government. Obviously, they 
were colonials; they were subject to rule from Britain; but at least 
until the 1760s, until the time of the Stamp Act, in a very real 
sense Americans were largely left free to run their own affairs. 
So, from the first permanent English settlement at Jamestown in 
1607 right up to the eve of Revolution, there was a process of 
constitutional gest~ltion going on. Americans were really begin
ning to experiment with the embryonic norms of what we would 
call constitutional government. And they drew upon that experi
ence at Philadelphia. 

They also read books. These were people who, having no 
television or radio, and not having the distractions that all of us 
unfortunately are heir to, read Montesquieu. They read John 
Locke. They read all the other great thinkers of the eighteenth 
century. They read ancient history and modern history. They 
drew upon the Whig view of history, that one has to understand 
what happened in the past to understand one's own time. So 
when they talked about the lamp of experience, they really knew 
what they were talking about. 

Finally, they drew upon that decade or so of fitful experimen
tation under the Articles of Confederation and under the state 
constitutions. One should not overlook the fact that before the 
U.S. Constitution was written, each of the original thirteen states 
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had a fundamental law of some kind, typically a constitution, 
written from 1776 onward. A lot of those constitutions were fu ll of 
mistakes and flaws, and therefore they were the subjects of a 
learning experience for the Framers at Philadelphia. 

So when those fifty-five delegates-and fewer and fewer 
stayed as time went on-walked into that hall in Philadelphia in 
May of 1787, they had a vast body of experience, a human 
experience, upon which to draw. I say all of this because there is a 
temptation to talk about Philadelphia as if that's where it all 
began. It didn't begin there. It began centuries before. 

There's another error that one falls prey to, and that is to 
suppose somehow that that's where the commemoration ends, as 
if tO say, "Well, when 1987 is over we can go back to business as 
usual; we've had our little sermons about the Constitution, and 
that's it." Well, I would invite you to consider the importance of 
understanding how the Constitution has unfolded and evolved 
since 1787. Precisely as there were centuries of experience before 
that fact, there have been two hundred years of constitutional 
development since that time. 

Consider the contrast between the durability, the longevity, of 
the American Constitution and the state of affairs in most coun
tries. The vast majority of the countries of the world live under 
constitutions adopted since 1970. These are young constitu tions, 
and, of course, some of them have never really gone into effect at 
all ; they've been stillborn. 

There aren't that many old constitutions around. France, 
whose revolution occurred only two years after our Constitution 
was written, has had five republics and seventeen constitutions in 
two hundred years. I think one would have to be an awfu lly 
arrogant Francophobe to argue that somehow the French just 
can't get it together, that they haven't discovered the secret. In 
fact, theirs is the typical experience. 

Now forg ive me ifl quote Thomas j effe rson. (You understand 
that if you teach at the University of Virginia, you are obliged by 
natural law to quote T homas Jefferson at least once. I can't go 
back to Charlottesville unless I have. This is my obligatory Jeffer
son quote.) For in regard to our own system, Jefferson wrote a 
letter to a friend in 1816, and in it he said each generation ought 
to rewri te its constitution and look at it closely and see whether it's 
really up to date-does it meet the needs of that generation, not 
of one that's passed? He was writing specifically about the Vir-
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ginia constitution. But I'm sure, if asked, he would have said, 
"Yes, 1 agree, I would apply this principle to the U. S. Constitu
tion, as well." 

Most of the American states periodically do revise their consti
tutions. We rewrote the Virginia constitution in the 1970s. Others 
have done likewise. But we've never held a convention to rewrite 
the Federal Constitution in two hundred years. Have we simply 
ignored Jefferson's advice? What's going on here? Why is it that 
other countries discard constitutions as if they were outmoded 
suits of clothes while we hang onto ours? 

Well, I wonder whether one might make the case that in fact 
we have had several Constitutions. Consider the major changes 
that have taken place since 1787. The ink was hardly dry on the 
original document before the Antifederalists forced the Federal
ists, in effect, to agree to a bill of rights. And the adding of the Bill 
of Rights, of course, was a profound change in the Constitution. 

Then one moves through the nineteenth century looking at 
the opinions of Chief Justice John Marshall, great nationalizing 
opinions, and they, too, changed the Constitution. One is obliged 
to take into account the Civil War and Reconstruction, when the 
roots of the nation were shaken and the Reconstruction 
Amendments- the 13th, 14th, and 15th Amendments- were 
adopted. Those Amendments, of course, planted the seed for 
most of what today is called judicial activism and for much of the 
power of the modern Congress. In our century one would have to 
take account of the Wilson administration and, above all, the New 
Deal, again a profoundly important period for constitutional law. 
And, finally, one would have to consider the period of the War
ren, Burger, and now Rehnquist Courts, the Supreme Court as it 
has become in the last twenty-five years- a period of extraordi
nary explosive litigation in that tribunal. Maybe if you take each 
of those chapters in our Constitution's history, maybe we, like the 
French, have also had five republics, rather than one. 

Well, what this does, it seems to me, is raise a couple of 
questions about how Americans use their Constitution. One of 
those questions, I think, would be to consider how we've evolved 
from a Constitution whose preoccupation was with limits on 
government- what Hugo Black used to call the thou-shall-nots of 
constitutional law- toward a more affirmative view of govern
ment, where entitlements come to take their place alongside 
prohibitions. It also calls into play what the pundits and the 
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commentators would call "the litigious society." 
You can't open the newspaper without one more oped piece 

on how Americans love to go to court. We love to litigate in this 
country. I mean, all of you have been a party to a lawsuit or have a 
friend or a member of the family who's been in a lawsuit. You 
know, when people say "there ought to be a law," my response is 
that there already is one on almost any subject you can name. I 
think our national motto perhaps ought to be, "See You in Court." 

You hear people complaining about judges doing too much
we all do that- and yet Americans are the first ones to put those 
complaints aside and go to court and sue. People say, ''I'm going 
to take it all the way to the Supreme Court." How often do you 
hear that? Well, what this means is that we live in an age and in a 
country, America, in which people, lawyers and their clients, have 
an uncommon ability to take ordinary, prosaic garden-variety 
disputes- the sort of disputes which even thirty years ago nobody 
would have thought of suing over-and not only make lawsuits 
out of them but turn them into constitutional questions. 

I remember a recent case, for example, in Richmond, Vir
ginia, where I grew up, of a high school trombone player. The kid 
missed band practice one day, and the director of the band said 
that because he had missed practice he would have to sit out the 
next Saturday football game when the band was marching at 
halftime. The kid would have to sit up in the stands. Well , you 
know what it's like to be fifteen and be so shut out. That's a 
traumatic experience. You're the object of mockery when all of 
your friends arc down there marching and you're not. 

Well, not only was it traumatic, his parents said, it was also a 
federal case. And so they went to the Federal District Court in the 
Eastern District of Virginia under the Civil Rights Statute, Sec
tion 1983, complaining that the due process clause had been 
violated by the band and by the school system. A lot of money was 
spent on that litigation, and I am happy to say that the judge 
threw it out, as I think he should have done. Now the county is 
suing the parents to recover lawyers' fees, and so you see, this is 
ongoing litigation. Dickens talked about unending lawsuits in 
nineteenth-century England. We have our examples today. What 
we have is a Constitution which has somehow become a vehicle 
for social, political, economic, and moral issues of all kinds-race, 
criminal justice, abortion, you name it. T hey all come before the 
Supreme Court. The Constitution is, in effect, a mirror of the 
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American mind. 
You've all heard the old saying that the Constitution is what 

the judges say it is. I think that's often said rather cynically. My 
reformulation of that statement is that the Constitution is what 
people ask the judges to say it is. The judges can't decide a case 
until someone comes to the court and asks for a decision, and we 
oblige the judges left and right. We go to court taking every issue 
we can think of, asking for its judicial resolution. 

Now, where does this take us when we think about the Consti
tution's Bicentennial? Let me suggest several directions for our 
trying to extract some worthwhile lessons from the Bicentennial 
yea1·. The first suggestion I would make is to use the Bicentennial 
to do some learning about our own history. The Framers under
stood the places and uses of history. We should use the Bicenten
nial to learn something about the roots and the origins of the 
American constitutional system, both before and since 1787. 

Secondly, I would submit that we ought to use the Bicenten
nial to appreciate the force and place of ideas in constitutional 
government. It's very easy to debunk ideas and say, "Well, people 
arc not moved by ideas; they're moved by economics, by pocket
book issues." But he who concedes that, I would say, concedes the 
ground to the Marxists, because that's their thesis- that it's only 
economics that matter. I don't think the American system or 
American history supports that conclusion. I think the Framers 
thought that ideas mattered, and I think we should take that view 
today as well. 

Now, I admit that maybe I've been brought to that point of 
view by my mentor Hugo Black. He thought ideas mattered. 
When I reported for work in Hugo Black's chambers at the 
Supreme Court, I was just back from Oxford, and nobody thinks 
better of himself than someone who's just back from Oxford. So 
the first thing Hugo Black did was shake his bony finger at me 
and say, "Howard, when you're working on my opinions, I want 
you to write not in the language of Oxford but in the language of 
your country's forebears." Good advice. And then he turned to 
the subject of ideas and history, and he started pressing books on 
me. 

Hugo Black, when he came to the U.S. Senate from Alabama, 
from politics down there, really hadn't had much of a classical 
education, and he felt the want of that. So he set out to read all 
the books he thought he should have been asked to read as a 



THE- CONSTITUTION TODAY AND TOMORROW 177 

student. He read ancient history- Thucydides, Tacitus, He
rodotus, all that sort of thing. He read English history of the 
nineteenth century-Gibbon, Carlyle, etcetera. He educated 
himself through these books. 

Well, when he had la\v clerks, he wanted them to read the 
same books. So at the end of a long working day, when all I 
wanted to do was go home and think about nothing serious and 
turn on the television, he'd give me a copy of Tacitus or 
Thucydides and I'd be expected to take it home and read it. And 
then, of course, the next morning he'd ask me about it, and that 
'vas the worst thing about it. So I had to read the wretched books. 
Well, I learned the hard way, but I learned through a justice who 
I think was privy to the world view of the Framers. He, like them, 
understood the place of ideas, and I hope we might think about 
that during the Bicentennial. 

Let me suggest further that we use the Bicentennial to assess 
the health of the American constitutional system. By that, I 
mean, in particular, the institutions of constitutional government. 
How fair is the separation of powers, checks and balances, feder
alism? I mean, we've had on television this summer something 
approaching a medieval morality play, as all the heroes and vil
lains came and went during the Iran-Contra hearings. Like a lot 
of people, I found myself glued to the set half the time just to see 
who would be next. But behind all of that drama lay serious 
questions about the separation of powers, about the powers of the 
President, the powers of Congress, about accountable govern
ment. These are the kinds of questions I think Americans ought 
to be thinking about during the Bicentennial. 

I would suggest also that during this Bicentennial we consider 
the Constitution as a social document, as a mirror of American 
aspirations. If the Constitution works well, one thing it must do is 
unleash the talents of a people. That was surely what the Foun
ders had in mind: that the government should have the power 
and energy to deal with national problems, but that it should 
stand aside from individual initiative, so that people could get on 
with the business ofliving and seeking the good life. We certainly 
ought to be asking whether the constitutional system, as it works 
today, permits people to unleash their talents regardless of their 
religion, their race, or their ethnic origins. 

I hope also that we would look to the Constitution for a sense 
of shared values, of community, because we are a very diverse 
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nation. We march to the sound of many drummers. One would 
hope that the Constitution mightbe common ground where peo
ple could come together under one flag. 

And finally, let me suggest that I can't think of a better 
textbook than the Constitution, because it's a textbook that one 
uses to teach the basic values of citizenship-how it is that the 
principles of free government are passed along from one genera
tion to the next, and how it is that a free people govern them
selves under conditions of ordered liberty. In particular, it pro
'vides a way in which we accommodate the competing values in 
our society-the tensions, for example, between liberty and 
equality, between the public sector and the private sector, or the 
tension between, if you like, heritage and heresy. It's a way to 
accommodate the value of tradition on the one hand with the 
need for change and adaptation on the other. This kind of transi
tion is what most countries don't succeed in making peacefully. 
They go through war, revolution, dictatorships, and so forth. 
We've somehow managed for two hundred years, through the 
Constitution, to make these changes in a peaceful fashion. 

Now, as we mark this Bicentennial Era, I invite you to consider 
the mixed experience of other nations. You have very few 
countries-England is certainly one of them-who enjoy constitu
tional liberties. You have a much larger group of countries
surely those behind the lron Curtain for the most part-in which 
there may be a constitution in the formal sense, but not a system 
we would recognize as being genuine constitutionalism. And, 
thirdly, we have countries like the Philippines where, with a 
certain amount of luck and pluck, they may pull it off. 

Certainly, I think the Constitution ought to be considered as 
being more than simply an instrument of government. It's not the 
property of lawyers and judges and technicians. It real1y is a 
document which creates a continuing seminar in self
government, an ongoing dialogue among people over the nature 
and ends of their institutions of government. 

Now, I'm casting about for a theme to sum all of this up. 
You're expecting Thomas Jefferson. Well, I've given you my one 
Thomas Jefferson quote. James Madison, the father of the Con
stitution, comes to mind, of course, but let me borrow my con
cluding theme from one of the opponents of the Constitution, 
George Mason. Some of you live out in Fairfax County, and, as 
you may know, George Mason went to the 1787 Convention as a 
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delegate from Virginia. But he was one of the three delegates who 
refused to sign the document. He went back to Virginia and was 
an Antifederalist opponent of the Constitution in the Virginia 
ratifying convention. 

In 1779 Mason, Patrick Henry, and others were very powerful 
in their opposition. History tends to write off the Antifederalists 
as just sore losers, as small-minded reactionaries. In fact, it was 
thanks to the Antifederalists that we got the Bill of Rights. And 
George. Mason was one person who understood what constitu
tions were all about. Eleven years before the Federal Convention 
at Philadelphia, he was the principal architect of the first declara
tion of rights and constitution of any of the states-the one writ
ten in Virginia in May 1776. 

In that document. there's language which is still in the Vir
ginia constitution, and it reads, as follows, that "no free govern
ment, or the blessing of liberty, can be preserved to any people, 
but by frequent recurrence to fundamental principles." A fre
quent recurrence to fundamental principles: it strikes me that 
this language from George Mason is a suitable theme to adopt for 
the Bicentennial of the Constitution. 

Question-and-Answer Session 

Question: I wonder if you would care to comment on the percep
tion of the Founders as to the appropriate role of the President 
and the Senate in the selection ofjustices; how those perceptions 
have been expressed over the years; and what difference, if any, 
you see Judge Robert Bork making on the Supreme Court. 

Howard: Let me break that apart into two questions, if I may. One 
question on the respective role of President and of Congress in 
the selection ofjustices, and what difference will Bork make? 

This raises that intriguing question about original intention. 
What did the Framers really mean? Nothing is more elusive than 
to try to nail down with some definitiveness what the Framers 
really thought. For one thing, of course, there was no official 
journal of the Federal Convention . .James Madison kept notes, 
which he suppressed for the rest of his life. They were published 
posthumously. 

So it takes a fair amount of indirect speculation to suppose 
what kind of accommodation the Framers really had in mind. It 
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turns, of course, on the constitutional language, which says that 
the President shall nominate justices or officers with the advice 
and consent of the Senate. Now, that phrase "advice and consent" 
is freighted with ambiguity. It's not self-revealing language at all, 
and il's the result of a process in which the Framers, in working 
out the Constitution's language, actually went through several 
stages to resolve the whole question of executive and legislative 
power. That's the larger backdrop of it. 

I'm sure the Framers must have had in mind, in part, the 
·experience of the states, because most of the states had begun 
with arrangements of essentially legislative supremacy. Under 
the colonial regime, the colonists identified executive power and 
judicial power with the Crown, and therefore they were objects of 
suspicion. The legislature represented the people. 

As of 1776, that made a lot of sense. Eleven years later Ameri
cans had come to realize that the problems often lay with the 
legislative branch and not with the executive, and so the trend 
was toward trying to create, as Hamilton put it, energy in the 
executive, and therefore to give the President more power. It 
seems to me that what they set out to do was to create a system in 
which it wasn't perfectly clear what role was to be played by those 
two branches. I like to think-and on this I may be quite wrong
that there was a certain air of calculated ambiguity in language 
such as "advice and consent," that Madison and his contempor
aries at Philadelphia understood that writing a constitution was a 
great experiment, and that, therefore, they would simply write it, 
painting in fairly broad brush strokes and leaving it for experi
ence to work out the details. I think "advice and consent" is an 
example of that. 

My hunch is-and the evidence on this is, I think, somewhat 
scanty-that they neither intended the President to have free 
play, unfettered power to choose, or they would have left out the 
language altogether, nor did they intend stalemate, i.e., that each 
branch should exercise, both of them, unfettered judgment. I 
think they had in mind that separation of powers had to be 
tempered by ways to keep the system working, and they didn't 
mean for nominees to be continually shot down. 

What I think has evolved, and this may be closer to the mark, 
is a practice in which what I guess I would call a lightly resting 
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presumption attaches to the President's nominee. I think the 
modern sense of it is that if a nominee is professionally qualified 
and a man or woman of personal integrity, it is still appropriate 
for the Senate to play a role beyond that of simply rubber stamp, 
but that it would take a very powerful case, a persuasive case, to 
overturn the President's nominee. I think that has come to be the 
unfelt, perhaps unarticulated, sense in the matter. 

Now, as to what difference Judge Bork would make, I think 
more than the Antonin Scal ia nomination last year; and I think 
that is why there's so much electricity over this particular nomi
nation. I mentioned morality plays, the Iran-Contra hearings. 
We're going to have another morality play starting September the 
fifteenth. When the Senate Judiciary Committee starts quizzing 
Judge Bork, you will not recognize him. He'll be painted on the 
one hand as the greatest jurist since Hammurabi and on the 
other hand as a demon reincarnated, a man prepared to strip the 
Constitution and leave it in pieces, strewn about us. These both 
will be caricatures, of course. 

The question really is, what difference will he make? Let's 
assume that Bork is confirmed. I think you will see immediate 
differences in a few areas--church and state, where there are 
many five-to-four decisions; affi rmative action, surely an early 
area to see some change; and perhaps some aspects of abortion 
cases. T he so-called social issues are areas where I think Bork's 
hand will be felt. But I'm not sure that Mark Cannon really 
intends that I should look at it case by case. I think what he has in 
mind is what difference would Bork make jurisprudentially. And 
there I think we may enter into an era that we haven't seen for 
the last twenty-five years, that is to say, the emergence of uncom
monly able people on the Court, people who really do have the 
stuff, the understanding of the jurisprudential questions. Bork 
would be that kind of a judge. 

No one, no matter how much he dislikes Bork, has doubted 
the man's intellectual f irepower. This is a man of remarkable 
intellectual achievement and insight. What he would do is clearly 
sharpen debate, focus issues. I think the Court would tend to be 
more polarized, at least at the outset. Namely, instead of seeing a 
somewhat floating voting pattern, as it often was in the 1970s and 
early 1980s, we would tend to see two camps on the Court, with 
issues laid out rather more starkly than they have been in recent 
years . 
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Question: Referring to something you mentioned before, I'm 
rather interested in the public perception, that if there were to be 
a constitu tional convention of the states, it would turn somehow 
into pandemonium and chaos and they would literally tear the 
Constitution apart. Since the Constitution provided this mecha
nism as an alternative to amendments, I'm puzzled as to why 
there seems to be this fear, especially since whatever this conven
tion would do, it would still have to be ratified by three-quarters 
of the states, as any amendment or change to the Constitution 
would be. I'm just wondering if you have any particular thoughts. 

Howm·d: You know, one is free to speculate at large because we've 
never had a convention since 1787, and I think one reason you 
hear the arguments that you've alluded to is that in constitutional 
theory a convention is the people, the sovereign people met in 
convention, and that legislative bodies like Congress can't really 
cabin the authority and power of a convention. 

But you rightly point out that even though the convention 
may decide to disregard its instructions and propose all manner 
of amendments on a wide range of subjects, any amendment to 
the Constitution still has to be approved by three-quarters of the 
states. That surely is the safety valve. 

I think the reason why one worries, or why you hear these 
worries expressed , is that the only historical precedent that we 
have is the Philadelphia Convention, at which those delegates 
clearly defied their instructions. They were there to revise the 
Articles of Confederation; they simply decided more than that 
was needed, and they wrote a new Constitution. But, of course, 
once again it had to be approved by the requisite number of 
states. 

I suppose they could change the ground rules in a new con
vention. I mean, they did that at Philadelphia. The Articles 
required unanimity to change that document; the Framers of 
1787 said nine states would do. I suppose one could imagine a 
scenario in which a new convention said that instead of three
quarters of the states, 51 percent of the states would do to adopt a 
new Constitution. I could imagine all of that in theory, but I can't 
imagine anything like that in actual practice. Let me say that I 
think your question will remain hypothetical, because I think it's 
not likely we'll get enough states calling for the convention. Even 
if two additional states do-l think they're two short of a call- I 



Tl 1£ CONSTITUTI ON TODAY AND TOMORROW 183 

could well imagine Congress laying the calls for a convention side 
by side and discovering that they used different language, with a 
lawyer then saying, "Well, these don't look like the calls for the 
same convention, and therefore we don't have to call one." If 
Congress doesn't call a convention, I can't imagine that a federal 
judge would mandamus the Congress to call a convention. I think 
that would be the end of it. 

Question: Professor, would you share some of your personal views 
on the tug-of-war between the original intent of the Consti
tution and the Constitution as a dynamic vehicle subject to con
stantly .... 

Howard: I love the way people tonight are asking all these simple 
questions that yield very short answers. You obviously like wordy 
law professors who talk a lot. No one, of course, has not been 
hearing about this debate. 

Let me compliment Ed Meese for one particular thing. Aside 
from how one feels about his speeches on original intention, he 
has popularized the debate. I mean, it used to be that this was the 
sort of question only academics and professionals and judges 
cared about, but now people at large hear about and have some 
sense of the debate, and I think that's wonderfully healthy. 

I made a comment a moment ago about how elusive it was to 
pin down what the Framers meant by "advice and consent." The 
problem is that this may be a slight skewing of one's vision, for the 
majority of questions are not that difficult. The Supreme Court is 
asked to decide 5,000 cases a year. It only writes opinions on 150 
of them. The vast majority of legal questions are pretty well 
settled by the time they get that high up and almost everyone, left 
or right, then says, "Yes, that's the answer." 

Many other questions simply require you to read the language 
of the Constitution; I mean the steps through which a bill be
comes a law are precisely the steps that they were in 1787. I t's 
very clear what you have to do to pass a bill. 

But there are a handful of genuinely ambiguous phrases
"due process of law," "equal protection" of the laws, "cruel and 
unusual punishment"-and that's where the fuss lies. If you 
think about the cases that upset people, the cases that really 
traumatize commentators of left or right, they tend to be the 
social issues that are decided under those few ambiguous clauses. 
And there, I think, original intention is a difficult argument to 
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make. The first question is: Whose intention are we talking 
about? 

Let's say it's the Fourteenth Amendment. Do we mean the 
intention of the members of Congress who voted for that Amend
ment? Do we mean the votes of the various state ratifying bodies 
who were called to pass on the Fourteenth Amendment, or do we 
mean the understanding of the people at large who were in
formed about the issue at the time? First you have to identify who 
we mean. And then if you can get over that hurdle, you have to 
decide what counts as evidence for original intention. How would 
you go about deciding what they thought? You can't exhume 
people and ask, "Were you thinking about desegregated schools 
in 1868 when you passed the equal protection clause to the 
Fourteenth Amendment?" 

All of this is very difficult, because the language they used 
had already evolved. The due process clause traces back at least to 
the fourteenth century. If you follow that phrase from the four
teenth century through the nineteenth century, five hundred 
years, you watch it constantly taking on new meaning in an 
evolving fashion. 

I think at bottom what makes constitutional interpretation so 
difficult, and what makes the debate so sharp over original inten
tion and the living Constitution, is the t~nsion between two essen
tial approaches to th inking about the Constitution. One is a belief 
in text, and this would be understood in theological circles: that 
words set down in scripture or holy text must mean something. 
T hat's one approach to Biblical or other theological interpreta
tion. That gives a certain security. For one thing, it means that 
you can bind judges and other people who interpret the text. If 
you have something that has a fairly secure meaning, then you're 
not so likely to be bandied about by particular judges. Their 
subjective judgments are not going to be as important. And so 
that search for security is one side. 

On the other side is the understanding that there has to be 
sufficient adaptability, because no one can ever foresee all of the 
crises and problems that will come up. It's very instructive to read 
the tracts and pamphlets which were written at the time of the 
Revolution attacking British policy. When Americans were com
plaining that the British were violating the rights of Americans as 
Englishmen under the colonial charters and under the British 
constitution, they staked their cases on written documents like 
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Magna Carta and at the same time also on natural law, in the 
same resolutions. I've read hundreds of them, and they almost all 
have these different levels of argument, and then the writer of 
the tract will say that it doesn't matter which plane of argument 
you're on, since it all amounts to the same thing: We have rights 
which the British aren't recognizing. 

So, in that first decade or so leading up to Philadelphia, 
Americans became conditioned to thinking, as lawyers often ar
gue today, on different levels of abstraction-natural law, written 
documents, and so forth. We began on a note of ambiguity, it 
seems to me, and therefore the debate continues. 

This all seems a very circular way of answering your question, 
but I think it means that you simply can't give any final answer to 
where the truth in that argument, if there is truth, actua lly lies. 

Question: You expressed the hope at the outset that Americans 
might take something more than fireworks and tall ships away 
from this Bicentennial. I wonder if you could say a little about 
some of your favorites in the literature on the Constitution and on 
the American systen1? 

Howm·d: The text of the Constitution, absolutely first and fore
most. It's appalling how many people have not read a fairly short 
document. I mean, I'd sit down and read the thing, and I'd think 
about its language and about when different parts of it come into 
play and how they relate one to another. I'd begin with text. 

Let me say that the suggestions I'll make are in no particular 
order, and they might not be definitive, and I might leave the 
stage and say, "Oh, how could I have forgotten such and such, but 
I'll toss out two or three ideas." 

T he Federalist Papers: It seems to me that the Federalist PafJers 
may be the most important single American contribution to polit
ical theory. Now, one need not read every paper, but I think one 
would want to single out Federalist No. 10 and some of the others 
that are seminal documents that have profound influence quite 
beyond our own country. And so I'd say that the Federalist PafJers 
would be number two. 

Number three, I think, would be something on the historical 
origins, of which I've had something to say tonight. Something 
like Gordon Wood's book, The C1·eation of the American Republic, 
1776- 1787, would be a very good study. It'd take you especially 
through the founding period. 
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And fourthly, I think I'd want a book on the Philadelphia 
Convention. Why not Miracle at Philadelphia? It's a very readable 
book, but one has to be cautious with the title, that's part of the 
mythologizing. Nevertheless, I recommend the book. 

I would then read about the Antifederalists. I mentioned 
George Mason tonight. Herbert J. Storing wrote a book called 
What the Anti-Federalists Were F01·. It's a very short book, a hundred 
pages maybe- very readable. It will give you a real sense of why 
adopting the Constitution was not simply an open-and-shut case. 
There was a lot of concern about it, and the Antifederalists were 
very prescient. They raised questions which I think one still 
ought to be worried about today. 

Then I would read something about the place of the Constitu
tion in American culture, and I recommend Michael Cammens' 
A Machine Which Would Go of Itself; published within the last year 
or two. It's about the iconographic uses of the Constitution. 

Finally, I'd certainly read- and here there are a lot of books 
you could choose- something about the current scene, the origi
nal intention debate, that kind of thing. I'd try to read something 
good on the Supreme Court. If you want a really tangible look at a 
case going through the Court, it would be hard to improve on 
Anthony Lewis' Gideon's Trumpet. It was written back in the 1960s, 
but the case is about the right to counsel, and I think it's a vivid 
account of a case moving on through the Court. 

Now, I have neglected some very good books that I'm sure just 
haven't come to mind. But let me simply suggest you ought to 
begin squarely with history and then move on to some of the 
books on the more contemporary scene. 

Question: Would you give us, in your opinion, the reason for the 
notoriety that was attached to George Mason? 

HowanL: For one thing, he was kind of a crotchety fellow. He 
comes down to us as not being mellow or affectionate to people. I 
think he suffers from the syndrome that those who wind up on 
the losing side of historical arguments get a bad press. It's as if 
they just didn't get it right, and as if not understanding what 
would happen later meant they were wrong in the first place. I 
think that's the problem with George Mason, Patrick Henry, and 
all the other Antifederalists. But 1 really think they were uncom
monly insightful people. Mason also disappeared from the public 
scene after 1788. He didn't linger on to make a mark in national 
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government, as some of the other Framers of his generation did. 
I've said a lot about the Antifederalists tonight. They really 

ought to be honored next year when we look at the Bicentennial 
of Ratification. In 1987 I would honor Madison and the Federal
ists and the Framers. Next year I would move on to think about 
the Antifederalists, such as George Mason, and then compare the 
two, because both groups have something to teach our time. 
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